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FAME Author of the following pages, 
1 when conſidering the doctrine of De- 
ſcents, was frequently involved in diffi- 
culties which he was nat able to remove, or 
by any means to ſatisfy himſelf with re- 
ſpect to, from thaſe Treatiſes which were 
expreſsly dedicated to the inveſtigation of 


that important ſubject; and, more eſpecially 


with regard to the deſcent of - reverſions 
and remainders expectant upon eſtates of 
freehold: he therefore found that his ſole 


reſource was patiently to turn over the 


pages of miſcellaneous authors, and to 
collect, out of the profuſion of matter 
ſcattered through the ſeveral volumes he 
peruſed, the particular paſſages. which re- 


lated more immediately to thoſe points 


and, by adding ſome remarks as he went 
along, to illuſtrate what he thought was 
obſeure, or to connect the ſeveral paſſages 
he ſelected or referred to, to digeſt, in ſome 


1 a3 degree, 


G0 & 


C >; 


PREFACE 

degree, to regular method, the chaotic maſs, 
and form +a "concatenation ' through” thi 
hoe. He purſued the ſebeme: and/fuch 
-was the origin of the enfuing ſheets.” At 
to 1 5 execution of the deſign, it is not 
Fir province to pronounce. All he ſhall 
ſay is, chat he hopes the reader will not c&æ - 
Pect in ſuch collection the ne plut ulrru of 
inveſtigation, or in thoſe obſervitom a | 
profeſſed treatiſe on the ſubjoct; hut 10 e- 
wender hat they are nb other than n cl-- 

Teftivn' of a few authorities'throwh togbther 
with a few remarks,” with a defign” origim-— 

ally i to ſatisfy his oi doubts, r 
ged hy a preſumption of being capable f 
yielding inſtruction ta others, However, 
from the approbation which ſome bave beth 
pleaſed to expreſ of them, aud id the hope 
that they may ſave to others the trouble — 
which he has experienced, he is influenced 
to Abit tbem to the public eye — 

ſnould they throw: any further light on ſo 
truly thtereſting © ſubje&; the Author would 
fed! himſclf incffably happy in being in the 
leaf iollrumentat +6 the elucidation of U 
un {wad extenſive in its 
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2 4e 


As heſe theets, were, not deſigned. % 
Argue treatiſe on the ſubject, but merely 
to aſſiſt the Author, in his reſearches, and, to 
have recourſe to for ie purpoſe of directing 

him at once to the ſeveral books in which 
the points he has collected might be found. 
when the hurry of the moment would not 
permit him to hunt his ſubject through vo- 
lume after volume, he has been frequent in 
bis references; and has ſometimes, perhaps, 
added obſervations and alluſions which 


ſome of his readers may poſſibly think fo- 

o his purſuit : but as the intention of 
7 the, work is thus explained, and as he has 
found thoſe obſervations and alluſions fre- 
quently uſeful to himſelf, he imagined that 
. ſometimes prove ſo to 4 1 


id 
1 5957 130 ”" 


bn " Same. 8 may — be 
gxpeed. for throwing it out in ſo crude. a : 
Nate; byt as to this he ſhall only fay, that 

be found himſelf neceſſitated either to ſup- 
Prefs it entirely, or to publiſh it as it tg 
He, preferred the latter; ; and | he tru fits to 9. to the 

candour of the word. 4 
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AN - : 
E 8 RK In S I 
ON THE 


LAW or DESCEN 


CHAP. IL. 
Ot the Seilin of the Anceſtor. 


SECT. I. : 
of the Neceſity of an actual Selin. 


NCESTOR s, from whom beredita- — mg 
ments can be derived by deſcent, 


immediately by purchaſe, and thoſe who 
have themſelves ſucceeded by deſcent to 
the hereditaments claimed. 15 
| There are indeed other methods of ac- 
quiring an eſtate in lands and tenements, 
and to which eſtate the heirs of the perſons | 
ſo acquiring may inherit, which are nei- 
ther by deſcent or purchaſe ; as by diſſeiſin, 
B abatement, 


* 


Eſcheat. 


| 


ESSAY ON THE Ch. I. 


dis, &c. (a); ſo by eſcheat (5). 

But as an eſtate acquired by diſſeiſin neceſ- 
farily implies an actual ſeiſin in the diſſei- 
ſor (c), and as the eſtate ſo acquired is ac- 
quired by wrong (c), it is unneceſſary to 


ſpeak further of it here. And as to the 


title by eſcheat, I ſhall only ſay, that the 
lord, in order to obtain an actual ſeiſin of 
the premiſes ſo eſcheated, ought abſolutely 
to enter, or bring his writ of eſcheat; for 


if he negleQs to enter, or to ſue out his 


writ, or does any act that amounts to an 
implied waiver of his right, his title by 
eſcheat will be barred (d). But when the 
lord has once obtained an actual ſeiſin of 
the hereditaments ſo eſcheated, they be- 
come veſted in him in poſſeſſion, and de- 
ſcend 

(a) C. Litt. 3. b. 18. b. Plnud. 47. b. 
(5) See Co. Litt. 18. b. and note (2) (Harg. and 
Butl. edit.) 2 Blackſt.. Comm. ch. xv. p. 244. And 


ſee poft, ch. v. Of a remainder to the heirs of the body 
of a perſon taking no eſtate himſelf; in which caſe the 


| heirs take neither by deſcent or purchaſe. 


(c) See Co. Litt. 3. b. 18. b. 153. b. 257. b. 


Lite. ſec. 279. and Co. Litt. 181. 2. dee allo 1 Barr. 
III. and pg, ſec. 3. 


(d) 2 Blackt. Comm. ch. xv. p p. 245- (uech edit. 
1787.) See Co, Litt. * a. & b. and F. N. B. 144. 


Fr. LAW OF DESCENTS. 


ſcend from him as other eſtates in poſſeſſion 


would. But as I intend (at leaſt princi- 


pally) ſpeaking of deſcents as they relate 
to common individuals (or tenants as ſuch) 


only, I think the uſual diviſion of eſtates 
into ſuch as are acquired by deſcent or pur- 


chaſe, ſufficiently correct for my — 


purpoſe. 
If the anceſtor takes immediately BY 
PURCHASE, and the hereditaments pur- 


|  Chaſed be corporeal, he generally, and in- 
deed always, if the inſtrument by which 
they are conveyed is founded upon feodal 
principles, at the ſame time acquires or re- 


ceives the corporal ſeiſin or poſſeſſion there- 
of. If they are incorporeal hereditaments, 


and eſpecially if they are reverſions or 
remainders, whereof no ſuch corporal ſei- 
fin can be had, then the property therein, 


whether it be veſted in poſſeſſion, or in inte- 


_ reſt only, or merely contingent, is conveyed 
or limited to, and fixed or ſettled in ſuch 


had. 


But whether the 8 purchaſed 


be corporeal or incorporeal, or in poſſeſ- 


purchaſer, at the time of ſuch purchaſe 
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"ESSAY ON THE C. i. 
fion or reverſion, yet, oh fuch purchaſe 
being completed, and the property in them 


being transferred; ſuch purchaſer immedi- 


ately becomes the ſtock of deſcent, and the 
hereditaments ſo purchaſed become tranſ- 
miſſible to his own heirs. 

And here it may not be improper to re- 
mark, that a remainder of inheritance, 
whether veſted or contingent, is tranſ- 
miſſible to the heirs of the perſon to whom 
limited (e), equally with an eſtate which 
is veſted in poſſeſſion. For it matters 
not whether there be, or be not, a ca- 


pacity in ſuch REMAINDER of veſting in 


poſſeſſion, if the poſſeſſion were to become 
vacant ; (for in either of theſe caſes it ſhall 


be deſcendible;) but if a remainder be li- 


mited ſo as to be contingent as to the 
PERSON to whom it is limited, here, while 
there is a want of capacity in ſuch PER= 
SON to receive it, during ſuch contin- 


 gency, the remajnder cannot poſſibly be in- 
heritable; ; for as there is no perſon who 


can , 


© See Shame on Contingent Rem. 286. (x edit.) 
and vol. i. p. 534. (4th edit.) 1 Peſo, 47. 237: 
2 Veſ. 119. and note f. 2 Atkins, 621. 


51. LAW OF DESCENTS. 
can take, there is no perſon from whom it 
can be derived (,). 

So alſo with reſpect to — de- 
viſes: if, or ſo ſoon as, there is a perſon 
capable of taking the expectant fee, ſhould 
the anterior one happea to determine ; then, 
or ſo ſoon, it is ſo far veſted or fixed (g) 
in ſuch perſon as to become tranſmiſſible to 
his heirs in a regular courſe of deſcent (þ). 

So alſo as to mere poſſibilities; they 
are deſcendible to the heirs of the perſons: 
entitled to them, in the ſame manner as 
remainders or executory deviſes (i). 

1 And 
(J See 1 Fearne, 534. 545 (4th edit.) 
() Lord Chancellor Talbot, when ſpeaking of an in- 
| tereſt of this nature, ſaid, It does not indeed abſolutely 


Executory 
deviſes. 


veſt, becauſe the contingency may never ariſe-: but it 


is carrying it too far to ſay that it daes not weft at all.” 


And, accordingly, decreed that it DID vzsr in fuch 


manner at to become tranſmiſſible to the repreſentatives of 
the perſon entitled. Caſes Temp. Talb. 123. King v. 
Withers; and ſee 2 Veſey, 119. note t. and Thane, 
160. (p. 341. vol. i. 4th edit.) 

() Fearne, 444+ (3d edit.) See 1 Peſ. 411. 
2Veſ. 119. and note 4. Forreſter, 121. Poſt, ch. iii. 
ſec. 2. See 3 Durnf. & Eft, 88. and 2 Burr. 1134 
5 Brown's Caſes in Parl. 388. 

(i) See I Strange, 131—b. 2 Atkins, 618. Porr. 
123-4» 2 Blackft. Comm. 290. ch. xix. Fearne, 444 
(36 edit.) 3 ow & Eaft, 88. and 2 Burr. 1134. 
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Fixture of 
property. 


Livery of 
ſeifin and 


attornment. 


ESSAY ON THE Ch. I. 


And therefore, in the caſe of A yuUR- 
CHASER, the queſtion is, Whether the pro- 
perty intended to be conveyed, limited, or 


transferred, of, or in ſuch hereditaments, 
WAS LEGALLY VESTED OR FIXED in ſuch 


purchaſer; or whether he was ever capable 
of taking ſuch future intereſt during the 


continuance of the particular eſtate or an- 
terior fee, ſhould it chance to have deter- 


mined or fallen? And not, Whether he 
had ever had THE CORPORAL POSSESSION 
of thoſe which are corporeal, or wHAT 1s 


TANTAMOUNT THERETO in incorporeal 
hereditaments ? (as receipt of rent, preſent- 


ation to advowſon, &c.) For in many 


caſes, if ſuch property be fixed BY puR- 


chAsE, though the anceſtor ſo purchaſing 
had never gained any actual _ yet his 
heir may inherit. 

By the feodal law indeed, an actual and 
corporal. inveſtiture or ſeiſin, or a regular 
attorament, was eſſential to the giving com- 
pletion to a transfer of property; but at 
this day, by the introduction of convey- 
ances, unknown to that inftitution, at 
leaſt when that inſtitution had attained its 
maturity; for deviſes of lands were certain- 


17 


bn. LAW oF DESCENTS. 


ly knees 5 in countries where, and at times 
when, that ſyſtem was received, though 
that ſyſtem was as certainly then in its 
youth (&): At = day, I fay, ſuch aQual 

(4) me ee des in this n 
time of the Saxons, ſee Bacon on Eng. Gov. b. 1. ch. xli. 

p. 68. fol. (edit. of 1739.) See Sullivan's Lef. lect. 
xv. p. 145. 75th Law of Canute, Tyrr. Hift. Eng. 
b. 6. p. 60. vol. i. fol. Lambarde s Peramb. Kent, 
441. 492. Sommer of Gavelk. 84. Appendix, 197. 


(edit. 1726.) Robinſon on Gavelk. b. 1. ch. ii. p. 30. 


b. 2. ch. v. p. 234. 242. 2 Blacihſ. Comm. 373. ch. 
xxiii. See Hale's Comm. Law, 251—2. ch. xi. 
(Ruanington's edit.) Co. Litt, 111. b. Au 
| Powell on Deviſ, I. 


Laborious have been the reſearches into the origin 
of feuds, and many and diſcordant have been the hypo- 


theſes advanced: while ſome prepoſterouſly deny their 


eſtabliſhment till the ſyſtem had attained its perfeQion, 
others, from the analogy which ſeveral of the cuſtoms 
of barbarous nations bear to thoſe of ' feudal uſage, 
imagine they diſcover traces of this ſyſtem in Almoſt 
every ſtate upon earth. | 
The polity of rude ä have bean api, 
and ſuch as their ſituation and neceſſities prompted, ra- 
ther than the reſult of philoſophical enquiry. All na- 
tions were originally rude: all nations had external 
When population increaſed, they endeavoured to en- 
large their borders. The wants and conſtitution of 
B 4 wan 
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c. 
or corporal feifia, } is, in many ales, 1 not 
10e neceſſary t. to the reſting or 

fixing 


ma to forigty's es rants. 


tual benefits, required mutual aids. The idea of a 


PUBLIC or A STATE at length prevailed. Subordina- 


neceſſary to the de- 
— and well-being of ſociety. When they had ac- 


quired new territories, they muſt have defended them ; 
hence thoſe who ſhared in the conquered lands con- 
tributed to the general defence. Men, ſecure under the 


; ſhadow of ſociety, cultivated heir polity, and ripened 
the ſuggeſtions, of the moment into a regular ſyſtem. 


Among: a nation of ſavages there muſt have been free- 


dom: + The chief of a petty plundering nation can 
never be deſpotic z the. ſpoil js ſhared j in common, and 
each individual defends his liberty as his own peculiar 
| treaſure. The firſt kings of Rome (ſays Voltaire,) 


© were like the captains of the Buccaneers.” (1). 


From circumſtances thus ſimilar, can we be ſurpriſed 
at ſimilar uſages? Hence the analogy between the 


cuſtoms of barbarous nations (2). 


To illuſtrate this, let us juſt advert to the decimal 
diviſion of ſtates. The celebrated diviſion of this 
kingdom into counties, hundreds, and tythings, and 
the making each perſon in ſuch tything anſwerable for 
anne e eee for 

7.4 N 


— a. 


— it. 
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(1) See 1 Yoltaire's Spirit of Nar.— Pali. ee. — Phi. 


Highs of We. 448/-and Moll North, dung. vol. . 6h. 8. 


4. 
(eh See Pref. to Mall. . 4 7 
Civil Society, part 1. D p-ix ergu/en on 
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jr. LAW or DESCENTS, 


fixing ſuch : a property in hereditaments as 


to be deſcendible to the heirs of A bar 


| CHASER, s 
Ed 


Thus 


its . and generally attributed to Alfred. But 
ſuch diviſion ſeems to have been (at leaſt in ſome mea- 


ſure, though perhaps not in its perfect e | 


prior to that immortal man. 


The diviſion of a ſtate into leſs diſtri s would * one 
* 1 


of the earlieſt efforts of its civil polity (3). 


ſhall preſently ſee the cauſe 4 being .- 
cimally made. 


Some have fb 6 the orgin of counties to hw 


been from the government of the nations remaining 


in the conquered countries of Europe, who retained 


| their lands in allodia (4). However, counties, and 


hundreds, and tythings alſo, ſeem much more ancient 


than the time of Alfred, and to have beep common to 


the northern nations (5). | 
That they, or ſomething very analogous to . 
were known to the Britiſh and Celtic nations, is alſo 
bg clear. 


: | % . : — — — 


— — 


65 See Whit. Hip. Manch. b. 1. ch. 8. be. 4: . 369: 


Ner. Antig. vol. i. ch. 8. p. 174. 181. 


(4) See Dalrymple on Feud. Prop. 9. — 
51.197. 245+ Spirit of Laws, b. 30. ch. 17, 1. 


(6) See Mill. View of Eng. Gov. b. 1. ch. 6. p. 118. 


b. I. ch. 9. p. Forteſcue on Mon. peek. nan]. Ink 
= 9235 . Spirit of Laws, b. 30. ch. 17. 
vol. ii. 

7. b. — cu ＋ . b. * Co: Lite. 168. a, & b. and 
note (6). Starr's Dio the Ne War . {. 3. 
p. 250. | 


— 


hn. Alf. 204. note. Pref. to 3 Co. 


ESSAY ON THE Cs. I. 


—— Thus livery of ſeiſin was, by the common- 


law, abſolutely eſſential to the completion 
N * of 


clear (6). The Romans had, in very ancient days, 


their centurians, deans, &c. The Hebrews alſo had 
their rulers over thouſands, over hundreds, over fifties, - 


and over tens (7). The Germans and other gothic 


nations ſeem to have been acquainted with hun- 
dreds (8). In China a praQiice prevails nearly ſimilar 
to our own diviſion of hundreds and tythings: their 
towns are divided into four parts, (this, I preſume, fol- 
lows from the form of their towns, which is ſquare) 
(9); and theſe into ſmaller diviſions of ten houſes 


each, &c. &c. (10). In Japan, they eſtabliſh one out 7 
of every five heads of families as a magiſtrate over the 
reſt (11). But that which comes neareſt to our own 


mode of diviſion ſeems' to have been that of Mexico 


and Peru. Peru was divided into ſmall diſtricts con- 


taining ten families each: five of theſe compoſed a 
higher claſs of fifty families; and two of theſe laſt 


— another called an hundred: ten hundreds 


conſtituted 


Hiſt. Amer. Ind. 15. and note. Stuart's D Di Bo Tag: 


» . : * 8 Ly — 
\ * 


(6) Whit. Mancheſter. b. 1. cb. 8. 0 & . 370. and 


1 Warr. Wales, b. 3. p. 185—6. One 


- (7) See Lowman, c. 9. p. 162. 


(8) Vit. Manch. b. 1. c. 8. U p- 70. 47 
Comm. 116. Bacon en Eng. Gov. b. 1. e. ; 2 


due, 


pf. 4. . 2. p. 229. 
(90 See Mem. Acad. Scien. Paris, . p. 496. Hip. 
1718. art. vii. and ſee the Code 494 ch. * 


p. 172—3- (oct. edit.) and Numb. ch. xxxv. 5. 


(10) See Le Cenmpt s Hiſt. of China, 291. oe 
(i) Spir. Laws, b. 14. ch. 15. | 
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of a feoffment ; without it the deed was 2 

mere nullity, and conveyed. no property 
. whatever 


conſtituted the largeſt diviſion, conſiſting of a thouſand 


— 


families, &c. (12). 


| Moſt nations reckon by tens (13). The Athenians 
divided their city into ten parts or tribes, &. The 


tithes or tenths were paid to kings, &c. by many an- 
cient nations beſide the Jews (14). 

An effect ſo general muſt have had as general 
a cauſe. The diviſion of our own kingdom ſeems 


neceſſarily to have flowed from the then ſtate of ſociety 
| prevailing among us; the hiſtory of which aſſociations 


in this iſland is deduced with great ability by Profeſſor 


Millar. 


— 


(12) See Mod. Univ, Hiſt. 4 xxxviii. p. 469 and 


vol. xxxix. p. 14. 3 Blackft. Comm. ch. 4. p. 31. Aud 


ſee Of the Hizdoo Diviſions, Code of Gentoo Laws, Pref, 
. „„ A en mY 8 


(iz) The ancient $candinavians, indeed, had a great re- 


ſpe& for the number zavelve; and from them ſeems the 
number of our jury to have been derived. It is obſervable, 

that we, to this day, reckon to twelve ; but then we return 
to ten: we do not ſay one and twelve, but thirteen; and 
continue by ſcores. And to our Saxon anceſtors are we to 
attribute the cuſtom of numbering to twelve. See further 
Nor. Ant. vol. i. ch. 4. p. 61—65. ch. 7. p. 133—138. 
ch. 8. p. 169. ch. 13. p. 356. (note). 3 Blackft. Comm. 
349. ch. 23. and p. 365. and note (6). F See alſo 3 Roll. 
x Hiſt. b. 5. art. iv. and compare with Mal. c. 4. p. 
58. and Pref. to ibid. ON 


(14) See Clayt. Chron. of Hebrew Bible, 102. Roll. 
Anc. Hiſt. b. 2. part 2. ch. 1. b. 6. ch. 2, art. ix. Pe- 
trick on Gen, Xiv. v. 21. XxVill. v. 22 


x0 


X,. 
* 


ESSAY ON THE C. 
whatever to the feoffee : inſomuch that 
if the feoffee had died before livery, ſuch 


livery 
Millar 0 5). Vet the decimal arrangement of thoſe 


diviſions is ſuppoſed by many to have been derived from 
the eccleſiaſtical polity, and that from the Moſaic inſti- 


tutions (16). But that ſuch decimal arrangement was 
not from the Moſaic inſtitution is clear, in that we find 
it among nations who were wholly, unacquainted with 
either the Jewiſh or the Chriſtian polity. 


As the method of reckoning by tens was thus com- 
mon to moſt nations, we muſt ſeek a cauſe which was 
equally common to them: and this cauſe, moſt pro- 


bably, was the number of thoſe natural inſtruments of 


- notation which every one carries about him, the fin- 


gers. This was a cauſe common to all, and which, 


therefore, all might have followed (17). This method ! 
of reckoning was ſimple; and ſimple muſt have been 


the method of early times, when people were yet rude. 
The American Indians are yet ſavage, and they conti- 
nue to make uſe of this method to this day (18). More 
examples of general congruity might be ſelected, (as 
the trial by ordeal, for inſtance :) but when we find a 


cauſe to be yon ſhall we be pos: at a =” 
effect?! 


From 


— — 8 —b— 


— 


(15) 1 8 
(16) See Millar, b. 1. c. 6. p. 114. Bacon on . 


Ser. part x. e. 26 (fol. edit. 1739.) 


(17) See Millar's Fiew of _ - Gov. b. 1. Pe og 


115. and note 3. Maair's Amer Amer. Ind. 79-06. x and noie 
130. 


(18) See Adair as above, 
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| livery could not be made to his "7B nor 
could he inherit without i it (C). As the an- 


b ceſtor 


From che ſame ſource are we to trace the anal 
between the uſages of barbarous ſtates and thoſe of the 


feudal ſyſtem. But yet the cauſes of the irruption of 


the northern invaders of the empire, and their views of 
conqueſt, but more eſpecially the condition of thoſe 


among whom they ſettled, were almoſt peciſliar to 
themſelves, and effentially different from thoſe of moſt, 


if not all, others, who thus went conquering and to 


conquer; and therefore their ſyſtem of government 


muſt have been, in ſome degree, fingular (19). 


But ſtil this originally ſimple, but latterly ſo com- 
plicated, yet well-concerted ſyſtem, ſo generally eſta- 


bliſhed in Europe, ſeemed calculated only for a nation 


of warriors, in their progreſs from an horde of ſavages to 
a ſettled Rate. Ill- adapted to a refined or refining age, 


its corruption, its decline, gave birth to a conſtitution, 


more fitted for a community of MEN. 


Our Britiſh anceſtors were once ſavages like the rude 


natives of America; and were the Britons our cotem- | 


poraries, and not our progenitors, we ſhould regard 
them leſs partially, and more readily allow the equality. 
Our Germanic forefathers were alſo ſavage : the north- 
ern nations were addicted to rapine and war, were rude 


and uncultivated: they even placed the happineſs of a 


a: 2 


| Millar, b. 1. ch. 4 p. 71. 


- * 


Dalrymple's Feadal Prop. ch. 1, P. 1. "And 


: 
A 


— 
— 
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ceſtor had no property in the hereditaments 
intended to be conveyed, he could commu- 
. nicate 


future ſtate in cutting each other to pieces, and drink - 
ing beer from the ſcull of an enemy! (20) 

When an horde of theſe warriors ſettled in a country, 
they were yet @ people, and required the aſſiſtance of 
each other, while thus ſurrounded by foes. Though 
the country was portioned out among the ſeveral indi- 
viduals entitled, yet each could not have defended his 
property by his own arm. The individuals were united, 
and formed a ſtate. Hence were proviſions of a mili- 

_ tary nature reſerved. And as the cauſes of early na- 
tions were, in general, very ſimilar, the effects were 
very ſimilar alſo. Thus we diſcover uſages analogous 
to thoſe of the feudal ſyſtem in various ſtates; as in 
Japan (21), Mexico (22), &c. &c. (23). Lowman 
points out a great ſimilarity between the Hebrew and 
feudal ſyſtems (24) : WHITACRE finds it in the Britiſh 
polity, and thinks it coeval with the firſt government 

8 


(20) See Nor. Ant. vol. i. ch. 6. p. 120. and compare 
with Adair, 65. 135. and fee Millar's View, b. 1. c. 5. 
{. 2. P · 107. "ul Falconer on Climate, &c. b. 6. CE. $6.1 
P- 347+ 4'0- | 1 | 

(21) See Lin/choten, b. 1. c. 26. p. 46. ſol. 

(22) See Volt. Spir. of Nat. vol. iii. ch. 147. p. 216. 
(Eng. 8vo. edit.) and Robert/on's Hift. of Amer. vol. iii. 
b. 7. f 1 
(23) See Stuart's View of Society in Europe 3 Ferguſon on 
Civ. Society; Millar's View, b. 1. c. 4. p. 72. ; Adair's 
Amer. Ind. he | 2 
(324) See Lowman os the Civil Gov. of the Heb. ch. 4. 
and ſee Ainſworth on the Pemtateuch. | "; 


% 


Fi. LAW OF DESCENTS. 
nicate none to his poſterity : in the ſame 
manner as if a deviſee had died before the 

| 2 2 | $ deviſor, 
extends it alſo to other Celtic nations 


of our iſle, and 
(25). 
That this ſyſtem was known, however, to our Ger- 
man anceſtors, is clear; and by them eſtabliſhed in the 
countries through which they paſſed, or in which they 
ſettled. By them was it planted, or at leaſt improved, 
in our iſland ; though it did not receive its completion 
till the arrival of the Norman race (26). 
To argue that it was not known to the Saxons, be- 
cauſe it was not matured till the Norman æra, is, I 
think, abſurd. Can nothing exiſt till it is perfect? As 


there are cauſes common to all, or almoſt all, nations, 


there will be ſuggeſtions equally common : but the im- 


provements of what is thus ſuggeſted muſt depend upon 
the ſeveral ſtates. Yet when we ſeek into the uſages 


of early times, let us be careful to attribute them to 


ſimple cauſes (27). 


(25) Hi. Manch. b. 1. c. 8. ſ. 3. and ſee 1 Warr. 

Wales, b. 3. p. 186, and 195 and 246. 

(26) See Millar, b. 1. c. 4. b. 2. c. 1. p. 259. and 
note . Sullivan, lect. ii. and iii. Law of Forfeiture, 

45. Stuart's View of Soc. in Eur. b. 1. c. 2. ſ. 1. Ferguſon 
en Civ. Soc. part 1. ſ. 2. Mall. Ner. Aat. vol. i. c. 8. 
p. 156. See Spir. of Laws, b. 11. 7c. 6. b. 30. c. 1. 
Har grave Note to Co Litt. 64. 8. note (1). 2 Bla. Comm. 

C. 4. Bac. on Eng Gov. Dalrymp. Feud. Prop. Running- 

ton on Hals Com. Law, * p. 107. note (4). 2 Try. 
Gen. Hi. Eng. Introd. p. 86. 
Conft. part 2. ſ. 1. and part 2. ſ. 4. 


Stuarts Difſ. Aatig. Engl. 


(27) See Stuart's View of Soc. in Eur, b. 1. c. 2. ſ. 4. 


P- 54+ (4to edit.) Dalrymple on Feudal Prop. ch. 1. p. 7—8. 


Stuart's Diff. Ant, Eng. part 4. ſ. 2. p. 222, and ſ. 3. 


p. 247 · 
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Conveyanee 

incomplete 
in the Fife 
of the an- 
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| deviſor, bis his cond not have l 
| The death of the deviſor is as eſſential to 


the completion of the deviſe, as the livery 
of ſeiſin i is to the completion of the feoff- 35 


ment. In both caſes, as they could not 


operate before their conſümmation, there 


was nothing conveyed; and conſequently 
nothing could be inherited (mm). 


Here the feoffment was not perfedted 
till the livery of ſeiſin siven, and ſo no- 


thing 


1 well know that the feudal ſyſtem was not fully 
completed till the Norman period; all I contend for 


is, that it was known (however imperfectly) to the 
Saxons, and that they permitted the didn of lands. 


* The feudal ſyſtem, (ſays Six Jon DALATMTTL R,) 3 


was not eſtabliſhed at once in England, but by degrees 3 


the ſame was its progreſs in 1 other country in 
Europe _—_— 


Some acquaintance with the feudal laws ſeems abſo- 


lutely eſſential to the elucidation of our own, as they 


are relative to property, &c. Vet neither LirTLETON | 
nor Sis Ep wan D Coxs appears once to have alluded 


intentionally to them ; and ftill Bazon GHANA il- 
luſtrates the works of both of thoſe celebrated authors, 


by recurring to feudal principles! 
(1) See Co. Litt.,52. b. See alſo Bulle 2 
256---7. See 1 Burr. 92. 4 
(in) See poſt. ch. 4. 
N . 


7 ” 


os. 


- 
* 4 G 
93 8 3 * 
A, * g 
ld 


rn 


| (28) Dalrymp. Feud, Prop. c. 1. p. 17, and 23. 


e e bee but a 
caſes where the purchaſe may be ſo far 


complete in the life of the anceftor, who 
dies before the perfection or ultimate eſ- 
ſential of ſuch - purchaſe, as to fix an in- 


heritable property in him, fo as to enable 


bis heirs to ſucceed BY DESCENT to the he- 


reditaments purchaſed; notwithſtanding 


ſuch deficiency of an abſolute perfection: 


as Where a fine had been levied; far cog- F: 
nizance de droit tantum, &c. to A. in fer; 


and afterwards, but before execution, A. 
died; yet his heir might have entered: 


yet he ſhould have been in BY. DESCENT, 
and a poſthumous nearer heir might have 


entered ou bim: it being a ruhe (), chat 


where the heir” takes any thing which 
might have been veſted in the en 
the heir ſhall be in BI DESCENT. 

Here, by the levying of the fine! the 
"es. was _ acknowledged on an adverſe 


— 


before [> 


Yet the bee 


in by de- 


and thaugh be were the firſt who entered; n. 


ſuit 


(e085 1 Co. 98. a. and b. Maore, 140—1. ca. 281. 
(Shellit's caſe.) Of this rule ſee Donglas, 506, note. 


1 Fearne, 102. (4th edit.) 2 Burrow, 1106. and 


1 Hargrave's Law Trafts, 497. 55\. and oft. e. g 


and 2 Bla. Comm. ch. 15. p. 242. 
C 


Seifin in 
law, 


ma Cruiſe mm i 20 eaw 


— law, before executlon ſerv ; 
xt. ca 281; Jin. Cont. 2494 N. 40. d. Liu. 


\ 
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ſuit (v) to have been in the-aniteſters: and, 
conſequently;i Bir right was eſtabliſhed; 
and the: delivery of poſſeſſion, on the writ 
of boberr facias ſeiſinum, was only to inveſt 
bim with the aQus] ſeiſin of that which 
was confeſſed to have been in him of right, 
by a matter of record, and of ieh be 

arr Aa n in nh. nn 


bie 
on See th eure Els kat. a. 


4 f 45 , ac * 


1570 w. A1 3803 011 
{p) Go. Lia. e 


1 as 
2-5 x 1 £ . r \ UOF. 
ib Y 13 L v2 & 224 21 3 one. TH 


ut note: "2 common recovery 


- 266, b. note (2). 2 Cruiſe, 134. 448 g. 80 | 
ee "Al elder. 2 jms Sr re pos no 
ved, it not 
ka lion of the half-blood. Be Pn. 4 


\Kgpinfd bis beirs: fo that juben ſerved, it ſhall have re- 


lation to the act of the aneeſtor, and the heir be in by 


deſcent: as where A. ſuffered 4 recovery tir he uſe 
(among other uſes) to the heirs mule · of his? bady, 
and died before execution ʒ on execution. ſerved," his- 


heir was adjudged in by deſcent. SIN . 1 Co. 


Ba 106. b. See Col Lit. 30 1. 77 7 2. 


allo 5 Nr. * Hott . 
. 0 0 80 N 996 CY aa 


$1 LAW OF DESCENTS. 
this caſe differs from the caſe before put of 
a-feoffment : in this, the right and proper- 
ty were fixed in the anceſtor before: execu- 
tion ; inthe other, the livery of ſeiſin was 
-neceflary to the fixture of ſuch property; 

as the ſeiſin was not given, the * 
Was not fig. 
But yet it. wuſt be obſerved, that though 
the heir thus took by deſcent from the an- 
ceſtor to whom the fine was ſo levied, ſtill 
was he conſidered in a light which differed 
from that in which the common heir was 
| taken :. he ſhould not have beea in ward; 
"neither © ſhould be have had his age; nor 
would be have tolled the entry of bim who 
had right (); (which are the charaQteriſt- 
23664 it ſome theaſure, of an eſlate by*pur- 
_""Mafe.)" Thus was he a being of a mongrel | 
Lind Fy omething, as it were, between an 
hays ap aa an king. 


| See forther, of Execution: Of Fines, 1 Criſs e. 
. 3. C. 4. P. 57+ Shep. Touchft, c. 2. p. 4. Cole's . 
| Readings, Read. 2. Traci, 230. 3D. Ex- 

_ecution (A. 6.) and Fines, (E. 9.) | 

Of Recoveries : . 2 Cruiſe, c. 6. b. 134+ d den 

35 pl. 28. Bid. 313—4- Nl. 15. Comyns, as above. 
„I) See 1 Co. 98. b. 206. b. 

| C2 
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ture af both, though mere nearly agree-' 
ing 1 a e wn of the NAS thaw: of f 


the latter. 7 \ 


Again, Fehr to pine ir 


115 


a ſurrender he made to the uſe of A. in 
fees and A. die befote. admittance, yet Fu 
heir of A. ſhall be admitted; and«.mpon 
ſuch his | admiſhon;) he ball be in 1. E- 
_ SCENT. from the x Ie which ory 

admittance relates (). 


. { Soalſo. in the caſe of n bichange df 
both parties die before either enter; the ex- 
change is void : but if one enter, and the 


_ ather die before entry, yet bis heir” N 
enter ; and ſhall be in BY'DESCENT %). 
So, in caſe of a deviſe to A. in fee, and 


A. die after: the deviſor, without having 1 
ever made any actual entry himſelf; * 3 vet 
his heir may enter, and ſhall take BV DE- 


sekxr, (though the deviſce had * 


ſeiſßa 


Vaugban idle; 
and fee Giib. Ten. 271—2. (edit, 1730.) and p. 188. 
(34 edit. 1757). Rebinſon on Gavelt, b.. e. EW 


>) bg Burrow. 2786—7. 


p. 98. 6 Viner's Abr. Copyb. (B. e.) 10 
6213. . l — N 


" "IK NK EE 


. 


00 fs Pandas c 235, 286. and . * | on 
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ſellin in la (e)-7 $6 Alſo, b 4 debiſe b. 
cuſtüm before che ſtatutes of Herr, VII f. 
the · heir vf the. deviſe might had ave had a 
writ of! e x i qaerula „if the devifee had 
tied after the devilor, af before "try (). 

If a perſon takeh 1 femainder at the 5 
of. its creatioh,” ' oth&wiſe than b. 
uſe or deviſe, che felſia is delivet 1. the 

particular tetaut of "the fiethold;' "hi ch 
ſeiſia ſhall enure and give effect tö alf the 
e lintited theteon (w). In cale a 


2 


0 OY Lu. 111. 2. 405. b.z and fee 70. 
Kep. 227. pl. 92. Anne 16. 


e SF. N. B. 199 B. 200. B. 1 
G. Titi: 111. and FN. B. 266, 1 ines (4, 
ps 463. of Bth edit. 1753, 1% 7 e312 be. 


E 4 See Lite. ſ. 60. 450. See alld'1 Veit abba, 
and 2 BY Comm. 167. c Is 20 2 "1 017 


. 88 Se + 

copyhold premiſes, is the adqiffion of him in 
rented z but ſo as not to prejudice the lord of his 
fine, \where, by cuſtom, ſdch Rue is duk. See 4 Co. 
23. a. 2 1Levintz 10. % Hunt. 260—1. More, 


358. ca. 488. en ca. 658. 1 Mod. 102. and 120—1. 
7. p. 152. ch. 18. p. 166, Gilb. 


Ten. 151. 181; — Gaul OWE d 88. F. 130. and 


Cuflemaria, ch 


Supplement, i, 7. p62.) att 2 Compni's Dig. 291. 
Capybold (G 9.) G #inrfndbr. Copyh. I P. b.) and 
40. hug n Mich. Gerte 454. Cre. . 


2. 1, 2, RIS: 5t) 


remainder i 


agmiſion of , rhe payticular tenant for life or 


Minde be ue by 
deviſe,” n theſe modes Were inrfodeerd 
Iche latter, 

and note (i ſince the decline of. M Feu- 
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way'of uſe or by 


8 revived; ſee um p. I 


dual ſynem, there needs no liyery alt 


n 


Equitable 


Ins and 


and dies before ſuch purchaſe be completed, 


given ar all; yet the remainderi ſp limite 


become cqually tranſmiſſible tei che heiko of 
the deviſer, or clay gur aſd. land it 


the ſame with reſpect to executot y Ueviſes, 
TIN 2 01 


— ſuch grant was mae ldaded 5 
with attornment; but now r | 
100 neceflary ( 9): "PS 06-1” TH 


In the caſe alſo of BquiTaBLy dem: * 
ir me anceſtor executes articles of purchaſe, 


A COURT or EQUITY will compel ſuch com- 


pletion in favour of the heir of the pur- 
chaſer; the vendor being conſidered as a 


truſtee for the vendee'; and the eſtate ſhall, 


1 IN THE CONTEMPLATION OF sven COURT, 
| be. deemed is * ** N time 


er 
| "(ﬆ) A 4. und poff. ch. 3 fe. 2. I. 
(3) See Gilb. Ten. Co. Lin. l 


And fee the ſtatutes 4 and 5 Fon. e. 16. and rt Geo, 


II. c. 19. and Ce. Lit. 309. a. note (1), — 
Butl. edit.) and Doug. 283. 
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pf the execution. of.the.s cles, ſo s, 19 he 
Sspabla of being deviſed by ſuch. anceſfer, 
or in haritable by his heir (S0. 470181 247 
::-Thus, in caſe the anceſtor takes ay, 


©1483;'-heimay be copable-of ranknining en. 
then property ſo-taken to his own heirs, 


without any actual poſſeſnon in himſelf; 
but if the anceſtor himſelf takes, yy on- 


_ 8CENT,/ it is abſolutely neceſſary, in order 


whom the deſcent ſhould now run, am fo 


bin ou heirs, that he acquire an ACTUAL 
SEISIN of ſuch as are corporeal, or hat is 


enable him to tranſmit ſuch heredita ments to 


7* 


AQual feis 


VS” go necel- 


— 


nen thereto in ſuch as are incorpo- | 


Harv 45 76.8 1} $2246 real J 
eee Beg 177%, 430 2 5 631 


. Wahn. 479. note (2), (edit. of 170 0 
Bt ve muſt not confound theſe equitable” intereſts 
5 withicftives at commnlaw j for ſuch an intereſt as 
; _  cafintingBd above is. incapable of an aQyal-feifin. It 


i Saffron Je aaplene 12a colen pooping its and 
not as furni ng à rule fo r common - w eſt or 

„on the mpletion df "the? Db 

0 the heir, ſuch heir would undoubtedly take by purchaſe 
at commenslay ; OA: he may be conſidered as 

71 A ehe K . „ . CS, 

*. 11 bas t 3 vd 7 by ; 23k bit 

& gs) fr) Nou .£ . N S* ; Bs 11 | 


greement by conveyance to 


ee, - 
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| real{o)4 vor. that he chert ſome 26 of 
owtierſhip over ſuch as are i reverſton er 
eee Wanne. 
n elde n i 8 e 
. rFor:thevgh- the heir ae -perfon to 
whom dhe fine far cogus de droit:tanteni; 
Sec. was levied (r), or to whom the ſurren· 
dat was mate (4) : though the heir of the 
party to the exchange who died before 
entry (4) ; though the heir of the de- 
viſee (4) of the remainder- man (4), or of 
mee ſhall ſucceed to dhe here. 
ke & x 


8 — ch. 14. GiB. Ter. 12. 
rer 40. a. 239. b. Hale Hi. 
the Comm. Law, of ch. 11. Wright's Tore, 

183. and note (9), ch. 3. 3 Rep. 41. b. 42. 4. & b. 

8 Rep. 36. a. Ney Maxims, 22—3. ch. 4. "Kitchen 

of Courts, 218. (Engl. edit. of 1675.) See 3 Wilſon, 

526. But note: though it be neceſſary that the an- 
_ ceſtor be ſeiſed, yet it is by no means required that ſuch 

ſeiſin continue till the death of ſuch anceſtor : for if 
| he had been ſeiſed at any time during his life, and after- 

wards diſſeiſed, ſtill, if he had not parted with his right '© 

or property, his heir ſhall inherit. - See poſt, f. 3. 
See Coke on Fines, Read, . 19. Track, 270. Co. Lit. 

; 1 

(3), See poft, ch, 3- ſec. I. 
(e) See ante, p. 17. 
(%) See ante, p. 22. Note: th 


7 


$ LAW: or DESCENTS. 


ditaments. af their. reſpeQize ancefiors:y has he 


deſcent, though thoſe anceſtors had never 
had:apy ac. ſeiſin; yet; in order to en- 
able chem to turn the deſcent; and tranſmit 
ſuch, hereditaments to their own heirs: it is 

indiſpeaſably- necefſary- that ſach perſon, 
5 who ſo ſucceed BY DESCENT, gain an ACT» 


VAL POSSESSION, or what is equivalent -- 


thereto, in he reſpeQive premiſes ; others 
wiſe they ſhall deſcend, not to their heim 
as fuch;}bur-to thoſe who ſhall be able 
to ſhew themſelves the right heirs; of 
ſuch firſt purchaſer; without any re- 
gard to any intermediate perſon who! was 
never in the actual N of ſuch heren 
ditaments. f 
Immediasely on the death of che anceſ- ” 
ter, (whether ſuch anceſtor had taken by 
Fr navy or by purchaſe,) or the intermedi- 
ate perſon (o whom the eftate devolved, 
(whether ſueh perſon had an actual ſeiſin or 
not) the law cäſts the eſtate upon the 
beit IJ) And a as he has thus the right. it : 
gives bim le. A Nef . or 


99 RY *. &. 14. Ge. hen 15. wy 
237- a. and b.” See 4 Co. 58. a. and b. Gilb, Ten. 
| 18. 


4 
7 


. 


— —ͤ—j4œũ — 4 0 


——— . ‚§Ü«—rĩł“ùʃĩ4ßðʃ 7 ]§é—s⅛ . ̃]—˙» r rr e 
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. 
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_ Gina (for I ſpeak. now of eſtates in - 
ſeſſion.). On the death of the anceſtor, 


the poſſeſſion would be otherwiſe eg 
the law ſuppoſes or preſumes i it to bein the 
heit; and this preſumptive | poſſeſſion or 
ſeiſin is what is termed a A ſeilin 
IN LAW. 

And we muſt be d to remark, that 
is poſſeſſion or ſeiſin in law in the heir, 
55 as we have ſtated it, no more than. ap- 
= or preſumed ; for if there be an ad 
poſſeſſion or ſeiſin, either by right or by 
og. in any other perſon, ſuch actual 
* xollefſion or ſeiſin rebut the 18 rn 
? Rk: in the heir , 


. Ann 


o 
111197 - 


7#FA/-:526- 8 * 0 45} 
vheAad bib her immediately thereupon becomes te- 
of: 8 inaſmuch, that if he dies before 
wniry, relief ſhall be paid on his Kath. bee 
J. 2 f Daw, Dig. #02. Copy; (EI ul); C.. 
. note (1). See Gill. Ten. 20. Bmole, 


Relief, 2. 
wt .£ d bur 


Au 20 b. ndte (ue 277; . 2 tit. . 
66. 75. 84% 13. See, Flad 135; b 46” | 


Gr. Le 1-5) 6409 46: (ys 


* 8 Wy Ne 


1 

, oc de death of fuch anceſtor, the P. 

hereditaments deſcending were u IRA 

FoR | YEARS to any, then the poſſeſſion of — 
the leſſee for years gives, not a ſeiſin or poſ- 


ſeſſion in law, but a ſcilin or poſſeſſion m 
DEED to ſuch heir (5). 


Fd If ſuch hereditaments were leaſed or li- Tonga of 
mited rox LIFE, OR IN TAIL, fo that an — 
eſtate of FREEHOLD was created, then the 
lein or poſſeſſion IN DEED is in ſuch, v An- 1 
TICULAR TENANT (i). And though a — 
perſon is ſaid to be ſciſed of ſuch reverion === 


or, remainder thus expectant upon ay eftate 
of freehold, and ſuch ſeiſin is often ſtyled a q 


. in law; and fo a ſeiſin indeed and a 
ſeiſin in law be ſuppoſed to exiſt together of 
the ſame eſtate; yet this can be accounted 
for only by having recourſe to a fiction 
- which app that ſeiſin to exiſt already * 
„ the reverſioner or remainder=min, 
— nav. n = 


t iO8 


Fi” Law or DESCENTS, 


6 


rere "NY , 
3 aide Is bis cg. 9 2. 
AS: 5-4. and note (3) 


1.09 2 4 4 4 4 1 


(5) See ch. 3. „ 
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5 and be poſtponed to, the determination of 


the. particular eſtate. For one great di 
tinQion. between ſuch [reverſion or re- 
mainder expectant upon à freehold, and 
an eſtate of which a perſon may have a 
ſeiſin in law, is this: that, in the firſt caſe, 


2 — the paſſeſſion i tt ALREADY FULL, and there- 


' fare. EXCLUDES. A PRESUMPTION ; andy, 


in the other, be poſſeſſion being VACANT, 
the Io 2W, PRESUMES it 10 be in him 4 


ig, ., RIGHT. Again; the great didndien in 


this point betyreen ſuch reverſionary; inter 


Arden and à right oni. to the hereditaments, -ip 


this; when 3 perſon has a tight of property 
in:zbe ptemiſc amd a title to enter na⸗ 
MADZAEELYz4000 chem. when the poſ- 
_ Gllion/ 14.57 4040857 ; then. he has, as we have 
ſega 2ASBISIM-INLAW,; but if the poſſeſſion 
Sen- ANO BHRR PERSON, and (he has a 
wle tbenters DURING: sv on POSSESSION, 
s bat Ben T:4., by reaſon! o rh 

eſſion being in ſuch perſon. But, in 
the caſe of a reverſioner or remainder-man, 


his titſe #& enter es not ariſe ii AFTER 


bon DN 
204 bac nf RED, 

(4) For though the BO Lag ow may enter on 
him who intrudes on the death of the particular tenant, 


and 


. LAW OF DESCENTS. 
PIRED, and not while the poſſeſſion is in 
any one elſe. Duriag che particular eſtate; 
the poſſeſſion 1 is in the particular tenaut; 
but it is not till his poſſeſfisti u DTE R= 
MINED that the reverſioner's title to enter | 
decrues. Now' when his intereſt be deter- f 
mined, the Jaw ſuppoſes the premiſes to 
be vacant; (for if the particular tenant con- — 
tinues the poſſeſſion after the eſtate ende, 
it would be a deforcement of the rever- 

fioner ; which being a wrong in the tenant, 
the law will not preſume:) and upon the 
determination, therefore, of the particular 
| effate, does the title of entry of the reverts 

5 ſioner ariſe; ; and the poſſeſſion being thus 
ſuppoſed vacant, the law preſumes it tc be 

in him who bas title to enter : and thus 

has he a ſeiſin in law; for ſo is bis be 
now, and now very properly. called J. | 
But then this ſeiſin in law is never in tum 
reverſioner or remainder-man as fac; for 


as "bon, as the particular eſtate is d eters 
* ae f 
Eee 


am 3 poſſeſſion 3 pet, on * 
expiration, of the eſtate of the tenant, his intereſt ceaſes, 
o be a reverſion or — and therefore not within 
our aſſertion. | 


0 Plowd. 29. 


* . L * * ; 2 5 * 
, * - 1 . JT 


ESS AT ON THE | ChE 
mined, it ceaſes do be a reverſiqn on te- 
mainder, and becomes an eſtate IN ros - 
$E8810N (): and, conſequently, à remain 
der man or reverſioner cannot ſtrictly be 
ſaid to be ſeiſed as ſuch, though it ãs ſo ſaid 
in common parlance. And though it ic ſo 
xing, the continuance of the particular eſ- 
tate, ]) yet this ideal ſeiſin is not put upon a 
level with the ſtrict legal ſeiſin in the per- 
ſon entitled, when the poſſeſſion is abſo- 


vacant; for notwithſtanding it ap- 
lutely otwithſtanding it ap- 


* pears that of a ſeiſin in law a widow-may 
have her dower, yet ſhe. ſhall, not have 
dower of the ſeiſin we now mention; but 
ſhall wait for that ſtrict ſeiſin in law ern 
takes place on the determination of the par- 
ticular eſtate, in order not only to be en- 
dowed, but even to be endowahle (=). 


But to return: If, on the death of the 
| Aer a ſtranger enters before the: heir, 
and, in legal language, aBATEs, then the 
actual poſſeſſion of the abator, though by 
wrong)» ſhall rebut the ſeiſin or poſſeſſion 


N 153—155- £ 
0 H ch. 3. 6 . 
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in law of the heir (e). 80, had the anceſ- 
tor himſelf been Disszrezp, and had die 
before a ſubſequent entry, the actual ſeiſin 
would be in ſuch diſſeiſee, and teh heir bade 
mig d Of bie 
But when hereditaments deſcend; and a Rat 
1 abates, yet, though. the heir has > 
but A RIGHT remaining, he may releaſe 


5 f | 


IT 


it te ſuch abator (p). $0 alſo if ich he- or 


reditaments be copyhold; and another be 


wrongfully admitted, the heir may releaſe © -- 


to the perſon ſo admitted tenant (): and 
indeed, chis is the only method by which 
herons right may be * or deter- 
0 mined 


Wo! n 33 Kiss, 13. Ce. Lite. 
277: a, Plowd. 137. b. 3 Bac. Abr. 1 ten Looks 
Ke. (1. 5.) Aue, p. 26. (e). 8 


005 This Poe! in 88 diſſeifm,, And 
| fee Perfins, be. 280. and 1 Burrow, x06. . And poſt. 
6% Gil. Ten. . Hobo gum. © 20010205 


(.) Brote, Deſcent, 27. See Litt. 3 44s. "Co. 

Li 275. 266. a. and b. 5 Com. Dig. d Ka. 
(B. a.)] 1 Wood's Convey. 145. ( Powell's edit.) Tunhft. 
1 331. 10 Co. 48. 


(r) Co. Litt. 59. a, and note (2), bo. a. 4 Reg. 
25. See F. N. B.g8. A. See further 2 Com. Dig. 


395- Copyb. (I. 1.) 6 Viner's Air. 744 Copyb.{Z. al. 
Go. > 0 ſec. 36. 
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maned ; for it cannot be done hy furrenider, 
be having now nothing in the premiſes on 
which a ſurrender can operate (2). So alſo 
an infant of fifteen may releaſe his gavel- 
| Lind lands to one in poſſeſſion of the frees 
t hold (f), &. & r. But though the right 
of the beir may be thus releaſed t the per- 
fon in poſſeſſion, yet it cannat be given or 
granted Zo any other, it not 2 2. nas 
ture grantable (2). 

I the heir has ſuch right tide with | 
a feifin 1N Law, his widow may claim her 
dower, though he die before entry (); 


and though that ſeiſin in law abide in him 


but for a * moment (=) As where 
| lands 


t Cro. Fac. 36. pl. 17. And fee 6 Viner's Ar. 
Go. Copyh. (N. a.) pl. 5. Aud fee . 25. b. 
26. a4. 
0% See Rosie of Sewell b. 2. c. 3. p. 197 
() 1 Ni Convey. (Powell's edit.) 183. Co. Litt. 
214. 2, 266. a. 10 Co. 48. 2, Perkins, ar cad 
Kc. Tauch. 231. 
(#6) Lin. ſ. 448. 681. Co. Line. 1. Gd. 
358. b. F. N. B. 149. D. Dos. D 66.75. 
ch, 15. Pert. ſec. 304. Brooke, So" N 75 
Fitz. 4b. 2 15. 
(x) 2 Bla, Comm. 132. ch. 8. 06 0h; $64. 
Ball. N. N 118. Fitz. Abr. Deum, n 'T 4 | 


1 


$1. LAW OF DESCENTS. 
lands deſcend to an heir who f married at 


3 


, 


*. 


een . cap and a ſtranger abu. 


Atte böhse c db e. 0d MI Prins, x18, it 


Which 
| eccurs in the page referred to of that work, leaſt (con- 


may not perhaps be improper to remark a paſſage 


fiding too much in the reſpectability of that/produRiion) 
we ſuffer the truth to eſcape us. It is there ſaid, that if 
de defendant plead ne unguss ſeific que diwer, &c.· the 


widow-may give in evidence a releaſe to her huſband, or 


4 SURRENDER to bim by one who was ſeiſed as Jo- 
TENANT with ſuch huſband. And reference is made to 
a= Rell, 676. pl. 10. (2 Roll. Abr. Trial, ()).) (Evi- 

dente, pl. 10.) Indeed this ſeems to be merely a tran- 


ſeript, (omitting the authorities,) or, more properly, 


a tranſlation of Roll, without any inquiry into the doc- 


trine inculcated, but taken upon truſt. For the learned 
author muſt well have known that fuch ſurrender could 


NOT have been made; as clearly one joint-tenant cannot 


ſurrender to his companion, by reaſon of the unity of 


polſeflion. See Perkins, ſ. 586—7. Brooke, Surr. 13. 


. Fitzberbert, Surr. 2. Shepbard's Touchſtone, 303. Nay, 
the very book referred to, in ſupport of ſuch poſition, 


eſtabliſhes the contrary doctrine. (See 2 Roll. Abr. 


Surrend. (A.) pl. 1. p. 494. I. 10.; and ſee alſo 20 Vner, 
Surrend. (A.) pl. 1. in the margin.) And, even in the 


paſſage quoted, Rall ſpeaks with caution; for when he 


- mentions the releaſe, he delivers it down with apparent 


forms us only that © per” the caſe he cites ſuch ſur- 


render from one joint-tenant to his companion might 
8 be given in evidence on ſuch plea; which ſeems to inti- 


mate that he had . 
on that particular caſe. 


The only authority given us in N. 118. is this of 
25 


confidence ; but, when ſpeaking of the ſurrender, he in- 


Kall; 


34 


Dower, 75 


N 
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|  abates on the death of the anceſtor, and, 


during the poſſeſſion of the ſtranger, the 


| heir dies, his widow ſhall be endowed (). 
For as the law, immediately on the death of 


the anceſtor, caſts the eſtate on che heir (2), 


and as the ſtranger cannot abate till after 
| the death of the anceſtor; (for had he en- 

tered before, he would not have been the 
| abator of the heir, but the diſſeiſſor of the 


anceſtor, ) the ſeiſin, in contemplation of law, 
is in ſuch heir before the abatement of the 


2 Re For — n * K 


ou; n 15. eee 


diſcover any thing in the Year-book of that period to 
countenance ſuch an opinion: but in A. 40 Ed. III. 


pl. 21. fol. 41. b. a cafe is to be met with which de- 
clares the direct contrary; and reference s chere given 


to 22 Hen. VI. fol. 58. (it occurs Paſche, 22 Hen, VI. 
pl. 14. fol. 51. a. of the Year-book;) and P. 12 Hen. IV. 
fol. 18. (Paſche, 12 Hen. IV. pi. 7. fol. 20. b. 21. a.) 
which ſee. 

The nathar has taken tho ibarty bes twp ove fuck 
inaccuracy, (as he has occaſionally done, in the courſe of 


this eſſay, with reſpeR to ſome other publications,) left, 


in the burry of the moment, himſelf or his feaderi might 

be miſled from the authority of that very uſeful work. 
(3) See Perk. ſec. 371—2, Gilb. Ten. 28. (edit. 1730.) 

See alſo Preflon on Eftates, 546. ch. 7. and Brooke, tit. 


* 


(z) See Gilb. Ten. 1 (edit 2 and p- 31. 


(39 edit. 1757.) 2 Blackft. Comm, 132. ch. 5. Liu. 


ſec. . Ante, p. 25. (J). 


du.) ; LAW PF DESCENDS, «3: 

had emered the ven inſtapt-thot.che ae, 
caſtor died, Vet, a8. the poſſeſſten was pe- 
: ut before he could hve abarady, 
 tha.poſſeſon, during fuch rpmncys, mA 
_ preſumed, by the law to have. ben in the, 
heir: and jhe la frequentiy permits an in- 1. 
ſtant to be cleft, aſunder; 4p tells ug, 
that, in, things of an inſtant there is 4 
Dr QF TIME; and the one. ſhall 


be ſaid to ops. the other, although both 
ſhall be ſai to happe n at one inflant ; for 


Hee inſtant, lays al law, contains, the 


end of one time and the commencement of : 


mother” &c. (a). But we muſt not for- 5 
get, that though it thus cleaves an inſtant 4 


into 47 parts, it gravely informs us, that 


it dots not carry its pretenſions ſo far ag to 
de able to carve ĩt into three (G. 


But if che heir had not been married at the Seid r. 
fime of the deſcent eaſt, and a ſtranger had 


abs ted, aud afterward: the heir had married, 
0 died before a ſubſequent ſeiſin, his wife 
e be'endowed, | Thee * the entry > 


N Die vw 5 | 
i 1,77 Fj 
0 nes 7 0 a; © 


+ pi - 1 eg. bu 0. . 
. Piu 266 
Coty 1805 3F 2. b. 


D 2 | 
5 * 
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of the ſtranger, his ſeiſin in law is rebutted ; 
and, therefore, as he has no ſeiſin either in 


deed or law, (and ſeiſed he muſt be, ſays 
Sir Edward Coke (c), either the one way 


or the other, during the coverture,) be 


has only & r4ght remaining in him. And 
2s a ſeiſin, either in deed or in law, is thus 


Pp. 123. (edit of 1738.) where it is ſaid, that the wi- 


right, He ſeems to cite 1 Inf, 31. a. and b. in ſup- 


ſeiſins, by conſequence his widow cannot 


eſſential to give title of dower to the widow, 
and as the heir has now neither of thoſe 


be dowable (4): as a widow can no more 


have dower of a right (e), than an e 


can bave his curteſy ny ) 


SLAC 4% 


S 
(4) See ante, p. 26. 30. Brooke, Dower, 66. 73. 


Leaſe, 57. Sein, 13. Co. Tir. . Jun 


137. b. Perk. ſec. 367. 
(e) Note an error in Weeds Infe. Hts: <>. * 8. 


dow ſhall be endowed where the huſband has only « 


port of ſuch aſſertion. But Lord Coke, neither there, 
nor elſewhere that I can find, ſays that ſhe ſhall be 


_ endowed of a right. Indeed, in the very place referred 


to, be ſays poſitively, (as quoted as above,) that the 
huſband muſt be ſci/ed, either in deed or in law, during 


| the coverture ; and, therefore, in effect, direQly con- 


| 
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— There muſt be a ſeiſin in deed or in law 
in the huſband during the coverture to en- 
title the widow to dower; and therefore, as 
in the caſe immediately before put, if the 
ſtranger had entered before the marriage of 
the heir, and the heir had died during the 
_ abatement, his wife could not be entitled to 
dower, becauſe the heir had no ſeiſin du- 
ring the coverture. So had the heir en- 
Rp ained 


undes tuch poſition: for to fay that a perſon can be 
SEISED even IN LAW, of A RIGHT, is a contradiction 
in terms. 

1 
us from the ſame author, (1 Ia. 3a. a.) that the 
wilo ſhall nat be endowed of a reverſion on an eſtate 
for .life, ©. BECAUSE the buſband had neither a ſeifin in 
deed or in law.” Now if this be a reaſon why ſhe ſhall 
not be endowed of ſuch reverſion, it will be a reaſon 
alſo why ſhe ſhall not be endowed of ſuch right; fince 
of that allo © the huſband had neither a ſeifin in deedor in 
low.” But Woed's opinion alone is not authority; 
« though L C.J. Reeves obſerves) he generally 
e fair. See C. J. Rusves r Infiruftions for 


the Law, in the CoLLECTANEA J unica, 


0 
Ip at? 80. 28 4339305{1 


1" (F) e Peas u. c. Lis 29. a, and 2 
c. 50. b. ele nt „ en 


K i» D 3 


No eurte ſy 
of a ſeifia 
in law, 
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enki an actuel ſeiſin, and then, during 

his celibaey, had been difeiſted; and, ofter 
rich difſviſin, had married, and died 
before à ſubſequent recovery of ſeiſin, 
his” wittow ſhould not be endowed (2). 
But Had he, in the firſt caſe, been married 
at the time of the deſcent, and ſo had a 
feiſin in law during the eoverture; or had 
he had an actual ſeiſin aftty marriage, and 
then been diſſeiſed (5), er had aliened his 


lands (7), his widow would be n 
2 dowable (40. i 2-68 30t- $15 


'But if the hereditaments deſcend: 40's 
daughter or other heireſs, and ſuch heireſs 
** a bella in law unrebutted by another 

$2 ſeifin, 


(e) Perk. ſee. 2 8 the huibond,. in 


ſuch caſe, have his curteſy. Perk. ſ. 458. 


(b) . N. B. 147. (E.) E of ar, Pork 
ſ. 472. and Co, Litt. 30. a2. 


DE. 32. a. F. N. B. 147: (E:)/ 
7 (#4) For it is not neceſſary that the ſeiſin continue 


during the whole of the coverture: for though be 


diſſolution of the marriage will deſtroy dower, yet the 


diſcontinuance of ſeiſin will not. See Co. Lin. 31. a, 


and b. (But as to Free- bench of copyboldi, the cuſtoms 
generally require à dying /ciſed either in deed or in law.) 


See 2 Fe. 633. 2 Ait. 526. and Co. Litt. 239. b. 
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ſeiſin, yet ſuch ſeiſin in law will nat intitle 
her huſband to THE CURTESY (CJ; unleſs Exeter 
it be in ſpecial caſes, as of rents, advow- 
ſons, &c. where the wife dies before the 
rent becomes . payable, or the advowſon 
void; and this only from the neceſſity of 

the caſe (m). 

If lands deſcend to the heir, hon. ſhall be bre, 
Ass Ts in his hands BEFORE ENTRY (). 


934 


(1) Ce. Lite 20. 4. and n. (3). 40. 2. 2 Blackft. 
Cu 127. ch. 8. 8 Rep. 34. b. 36. 2. F. N. B. 
143. (O.) 149. (D.) 1 Co. y. b. Doc. and Stud. 
b. 1. ch. 7. and b. 2. ch. 15. Perk. Ten. p. le Curteſie, 
1 557. 458. 464. 470. Brooke Ten. p. bt Curtefie, 7 
F 8 Dower, 75. Kitch. Courts, 318. Fav, £ 
b. 2. * 5 129. 1 er e 


307. 


(m) E. N. B. 149. (D.) Co. Lit. 29. 2. hed n. 
45.) Peri. ſ. 468. &c. 2 Siderfin. 110. 117. Brooke, 
Ten. p. le Curtefie, 5-9 Doc. and Stud. b. 2. ch. 15. 
Kitch. 318. 1 Co. 97. b. 2 Comm. 127. c. 8. See 
Proftm on Eftates, 4849. and 1 Merv 663. 
Curtaſy of Eng. (C.) ſec. 2. pl. 2. | ; 


(n) Brooke, Aſſets p. Deſe. 8. 1 Com. a 422. 


_ (Aﬀets, A.) 3 Vin. Abr. (Aﬀets, A.) pl. 3. Dalten's 
n ch. 26. 
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Avow upon (o); but in order td maintain 
Ass ER, or any 'ANCESTRAC WITT, an 
ACTUAL SE1SIN is neceſſary (y. But the 
Beir, who has had only a ſeiſin in lady or 
no ſeiſin at all in himſelf, may maititain a 
writ of right, and allege an pt rr in 
his anceſtor (9. 
But this privilege of eating 2 bell in 
the anceſtor is peculiar to AN HEIR,'or 
one who takes BY DI8CENT/(r) 5 ag in 
maintaining a writ of right, an aCTVAL 
„) SEISIN, by taking eſplees, is neceſſary to 
bealleged ; and as the heir, in the caſe now 
under confideration, has not ſuch ſeiſin in 
himſelf before entry, the law allows him 
to take advantage of and plead the feiſin of 
bis - anceſtor. But as a purchaſer takes 
immediately by his own act, he can have 
no ſuch 6 to allege ſuch 
| 2 e ſieiſin; 
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(p) See 4 Co. 9, 10. Lite. ſ. 681. And fee Com. 
Dig. Aſſize (B. 5) Seifin, (C.) and Finer, tit. 
| (9) See F. V. B. 1 bs hs. of 
el og. 3 
Ges. z. pay Dey 6 . King, nl. Js. 350. 


31 LAW Or DESCENTS. 
ſeiſin; for the alleging ſuch ſeiſin is con- 


fined to AN ANCESTOR, and has nothing 
to do with à FEOFFOR, DONOR; &. 
Such purchaſer, therefore, in order to 
maintain ſuch writ, muſt count upon His 
OWN actual ſeifin; and if he has had no 
actual ſeiſin, he cannot maintain it. As if 
an eſtate be deviſed to A. for life, with re- 
mainder to B. in fee, and B. die in the life- 
time of A.: here the remainder being 
veſted in intereſt in B. his heir ſhall inhe- 
rit, and take it when it falls: but the re- 
mainder- man cannot maintain a vrit of 
right during the continuance of a prior eſ- 
tate of freehold in poſſeſſion, having then on- 
ly an eſtate IN REMAIN DER: but the me- 
thod by which he muſt recover is by A T0 F 
ME DO ();; and in bringing which, it is ne- 
ceſſary that he allege ꝗ96— — 

lar tenant (7). 
But although the eſtate deſcending to the 
heir r veſted in 2 him before bis 
* own 


(s) See Fitzberbert's Nat. Brev. 217. 3 Blacks. 
Comm. 191. ch. 10. 


(t) See Dyer, 140. pl. 41. Brooke, Explees, 1. + SW 
Hale on F. N. B. 200. (B.) note (o), page 463 and 


214 (* note (c), p- 492. 


— — — — — 
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own actual entry or ſeiſin thereof, as to the 
purpoſes already mentioned, yet it is ab- 
ſolutely and indiſpenſably requiſite that he 
be ACTUALLY SEISED of the hereditaments 


ſo deſcended, in order to make HIMsELF 


the ſtock of deſcent or TERMINUS (), and 
make ſuch hereditaments tranſmiſſible 10 
His OWN beirn. For if he die BEFORE 


' BNTRY OR OTHER ACTUAL SEISIN OR 
 PO8SESSION OBTAINED, the brother of the 


HALF BLOOD ſhall ſucceed to the inherit- 


ance, in excluſion of the ſiſter of the 
whole (w): as the perſon now claiming 


muſt make himſelf heir to him who was 
LAST ACTUALLY SEISED by entry, receipt 


of rent, preſentation to advowſon, &c. or 


to THE ORIGINAL PURCHASER, Or MESNE 
GRANTOR, as the caſe may require. 


(0) See ante, p. 2g. 

(w) Hale's Com. Lam, ch. 11. p. „ and ſee Lid. 
261. ( Runnington's edit.) 2 Blackft. Com. 228. ch. 14. 
Litt. ſ. 8. Co. Litt. 14, 15. &c. 2 
51. au Cent. 242. pl. 25. 


nant 
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SECTION u. 


H an Hua Seifin may be obtained. 


1. the amceding ſeQion we have obſeryed Obtiining 


that anceſtors, from whom an inherit- 
ance can be derived, may be divided into 
thoſe who have taken by purchaſe, and thoſe 
who haye themſelves ſucceeded by deſcent 


miſes conveyed in the perſon ſo taking, is 


property is ſo fixed. When a perſon, 
therefore, claims by deſcent from ſuch 


to the hereditaments claimed; and as to 
thoſe. who have taken by purchaſe, . that 
be fixing. of the property in the pre- 


ſufficient to render them tranſmiſſible to the 
right heirs of the perſon in whom the 


an actual 


ſein on a 
deſcents 


FIRST PURCHASER, he need only allege 


8UCH FIXTURE OF PROPERTY; and is 


by no means obligated to ſhow an ACTVAL 


SEISIN in the perſon from whom he. 


claims: but as the requiſites to ſuch fix- 
ture of property are thus relative to A 


PURCHASE, and effential to its completion, 


1 think it unneceſſary, and beſide the pur- 
port 


— —— 22 a — —— D— — 


- —— — — 


vy entry. 


and ac the intent of the follow ing ſheets is 


may find beiter arranged and d*elycidared 
elſewhere ; I ſhall — myl elf 7 850 


1884 ON THE Ch. I. 


port of theſe Pages, to ſay any _ fur- 


ther on this head. 
I ſhall, therefore, when ſpeaking or 
THE MEANS OF OBTAINING AN ACTUAL 


821$IN, confine myſelf merely (or at leaſt py 


in general) to the means of obtaining ſuch 
ſeiſin ox A DESCENT: or, in other terms, 
of the means of acquiring ſuch ſeiſin by a 
perſon who himſelf takes by deſcent, as to 
enable him to tranſmit the hereditaments 
deſcending to His OWN right heirs, 

The moſt common and dire& method 
then, of obtaining AN ACTUAL $EISIN, 


when hereditaments DESCEND to a perſon, 


and ſuch hereditaments are of a corporeal | 
nature, is to make Ax ACTU AL ENTRY 
in the lands fo deſcended : but as the man- 


ner of making ſuch entry is ſo generally 
. and already fo plainly ſet forth. 


only-to explain what is conceived to be 
öbſcufe, or to collect into a conciſe view 


what is ſcattered. through, the pages of 


prolixity;; and not to tire the.reader. ith. 7 


the needleſs. repetition of that which: he 


tracing | 
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tracing the outlines of this doctrine, and 


ſhall then refer to thoſe authors who have 


treated of it ſo ably and perſpicuouſly. 
- Whea an anceſtor, therefore, dies, 


heir is to enter actually i in the lands, and 
ſuch entry may be into any part of ſuch 


lands, and by any part of the perſon, {as 


— 


where one entering into an houſe by the 


window, and when half out and half! in, 
was pulled out again by the heels, 2 
entry was adjudged ſufficient (a)—). And 
| ſuch entry ſhall give him Ax Aer 
 $E1SIN of all ſuch lands whereof ſuch an- 
 ceſtor died ſeiſed, within the ſame county, 
and into which he had a right to enter at 


the time of ſuch entry made, or were in 


the poſſeſſion of the ſame abator : : but entry 
into lands in one county, or into which 
be might then enter, or which were inthe 
poſſeſſion of one abator, will got give him 
ſeiſin of lands in another county ot to 


which ; 


(a) puree ut ns purra entrer par le hu, U 5 


ö entra par le feneftre, et quant Pun moytie de fon:corps 


tunit deyns ie meas & Vautre dehors, il fuit wet bers 3 


et il port affize ct recovra. 8 Aff. M. 25. F. 29. b. and 
vide Brooke, eee ue 
61. 6 


he. peaceable, 
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wards accrue, os which were in the poſ- 


ſeſſion of other abators (6). 
But however 1 HO be made, i it muſt 
with ſtrong 


1 hand.“ For if 2 en eaunot go peace- 


ably on the lands, he may go as near to 


them as be ſafely may, and there make 


claim, which will amount to an ackual 
entry (b). 

But here it may got be improper ah 
ſerve, that it is not the mere act of going 
on the lands that will conſtitute a legal 


entry, ſufficient to veſt the actual poſſeſ- 


ſion in the perſon who has right. Thus 
when the diſſeiſor requeſted the diſſeiſee to 


80 into his cellar to ſee the antiquity of 


it, which he did ; yet this was adjudged to 


be no entry in che diſſeiſee : ſo if the Ai 


ſeiſor aſked the diſſeiſee to go to the houſe 
whereof the difſeifin was made, to his 
daughter's wedding, or to dine with him, 
or” the like: fo There the mow went 
1 | 7 LIK dato 


4 2 _—_ * * 8 C } 


* 48) See further Fivubsfbr. Rn Einlass, Co. 


en Litt. Comm i Ng. Viner's Abridgmont. Gilb. Ten. 


3. Com tit. Entry and Cogtinaal Claim; and Co:*Rrad. 5 
2 readings 15, 16, 17. Trac 2633. 
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into the houſe to the jury on a view. to 
fhew evidence, it was adjudged net to 
have been an entry in him; but, in order 
to conſtitute a legal entry, the perſon fo 
entering muſt enter with that intent, and 
expreſs his intent to be ſuch (c). For 
otherwiſe, where could be that notoriety 
of poſſeſſion which the law fo juſtly re- 
- quires in caſes of this nature? How could 
an accidental, or unintentional, or ſecret 
entry be any evidence to'the neighbouring 
tenants of the right or poſſeſſion of the per; 
fon ſo entering (4) ? 


But it is not abſolutely necefiey that the 
poſſeſſion be gained by the actual entry of 
the very perſon to whom the lands de- 
ſcend: There are other methods of ac- z geren 
quiring AN ACTUAL s EIS ix of them; ſuch * 
(e) See Plnud. Comm. 92, 93. See alſo Co. Litt. 
245. b. 1 Mod. Rep. 10. 6 Mod. 44 
Or menifeſt ſuch intention by ſome overt 20. See 
Robin Law of Inherit. * 4. p- 33: note (i), edit. 
1735. 
1 200. ch. 14. on. Tow. 77- 
110. edit. 17 20. and 83. 118. edit, 1757. See alſa 
Kaims's Law Tracis, ii. & iii. Sullivan's Lect.. lect. 6. 
p. 58. Dalrym. F. P. 224. 


— — 
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as by the entry or poſſeſſion of Tus 
GUARDIAN or LORD OF, THE INFANT 


HEIR (e): or the poſſeſſion of THz ances- 


TOR's LESSEE FOR YEARS, TENANT BY 
ELEGIT, STATUTE- MERCHANT, or 8TA- 
TVTE-STAPLE(F). And though Trug 

11 ross Es- 


60 Breaks, tit. Deſcent, 19. Entre Cong. 37. Seifin, | 


18. Dyer, 291—2. pl. 69. Co. Litt. 15. a. and 


note (4). 29. 2. and note (3). Kitch. of Courts, 218. 
262, &c. 3 Co. 42. a. 9 Co. 106. a. 1 Cant 


Dig. 433. Aſfze, (B. 4.) Co. Compl. Copyb. ſec. 41. 


p. 95. Trafts. Noy's Max. 23. ch. 4. 2 Infl. 134. 


| See further, 3 Wil. 516. 528. Caſe of Newman v. 
Newman; and * Aſſize, (D.) F. N. B. 


179. F. 5 -1 | % 
(7) Go. Lit 15.4. 243. 2. 3 C422. Kitch, 
217- 1 Vent. 261. 1 s Dig. 433- Afſize, 


(B. 4.) 5 Bid. 443. Seiſin, (A. 2.) and (C.) 9 Rep. 


105. b. Gill. Ten. 150—1. (edit. 17 30, and p. 158. 
edit.) 1757. Co. Copyh. ſ. 41. Trac, 95. and 


— — 


Supplem. ſ. 5. p. 157—8. Noy's Max. 23. ch. 4. 


Moore, 125. ca. 272. Brooke, Seiſin, 18. See 3 
Att. 469. 3 Wilſ. $16—g28. Jent. Cent. 242. pl. 
25. See 2 Infl. 688—9. 8 b. F. N. B. 
179. F. EN 
And this, though the heir dies before the duy of 


payment of rent. . the above referenced, and 


Moore, 126. —— 
11 
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POSSESSION OF, THE. LESSEE FOR YEARS 
OR AT,WILL BE THE POSSESSION OF THE 


ros (c, 1 * the * make EY 


„ 


"dds rpm e 

See Co. Litt. 15. a. note (2). 6 Viner, 
Depp (C. ) N 2. fee. Yet ſee alſo Co. Copyb. 
. 41. Trac, 95-. and Moore, 125—6. pl. 272. 


But if the anceſtor made leaſe FOR LIFE, reſerving 


rent, and the heir receive the rent ſo reſerved ; yet 
fuch receipt will not make POSSESSIO FRATRIS in the 
heir of ſuch reverſion; it being upon an eſtate of 


pot. ch. 3. ſ. .; and ſee alſo this iedion, 
11 

If the anceſtor had made A LEASE FOR BARS, 
and died, the poſſeſſion of the leſſee is the poſſeſſion of 
the leſſor; but if the term expire during the life of the 
beir, quære, Whether be ought not to enter again? 


See Gilb. Ten. 150—1. (edit. 1730, and p. 162, &c. 


edit. of 1757.) and Co. Copyb. ſ. 41. Trat?s, 95.; and 
ſee poft. ch. 3. 1 

See further next note be, and 3 Par Atze, 
* 1 | 


(C) fas e Wen N be. 1. 4 27 
1 Com. Dig. 433. Aſſize, (B. 4.) 5 Did. 443. Sab. 
(A. 2.) 6 id. 298. Deſcent, (C. 9.) Kitch. 123—4. 
See 3 Wilf. 51628. Buller's N. P. 104. "And fee | 
alſo. « Wjlſ.” >< aud 6 Co. 57. 2. 59-2. Co. Lie.” 
290. r h 330. b. n.. e 


* | 1 


"0 8 0 , 
49 — 


FREEHOLD. See Co. Litt. 15. a. and note (5); and 
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ſuch leaſes for years or at will BETonE 
HIS OWN ENTRY, and ſo acquire an actual 
ſeiſin by them, may poſſibly admit of 
doubt: though it ſeems, upon the whole, 
pretty clear, that the poſſeſſion 1n Law 
ONLY of the heir will be ſufficient to en- 


able him to make ſuch leaſes, without any 
actual entry by himſelf; as where the 


lands deſcend to fuch heir, and his poſ- 


at 

So if a REMAINDER be limited on an eftate for 

years, the poſſeſſion of the particular tenant is the poſ- 

ſeſſion of the remainder-man. See (of Freeholds) Litt. 

ſec. 60. and Co. Eitt. 40. a. and b. and 239. b. and 

note (2). 2 Bla. Comm. 167. ch. 11. And ſee alſo 
pe. ch. 3. ſ. 1.; and ante, p. 21. 4 

Of Copyholds, 2 Levintz, 107. 1 Yent. 2601. 

6 Vin. Copyh. (P. b.) (C. e.) pl. 15. 2 Com. Dig. 391. 


| Copyh. (G. 9.) and ante, p. 21. note (w). | 
Zo the entry of A DEVISEE for YEARS will make 


POSSESSIO FRATRIS. See Fenk. Cent. 242. pl. 25. 


See it alſo in 7 Yin. Alr. 585. Deſcent, (K). pl. 34. and 


36. and in Co. Litt. 15.2. note (4). See alſo Dyer, 


342+ pl. 54. 8. C. and Brooks, Fefm. al Uſer, 33- 


and * 36. 


ſeſſion be unrebuited by the actual ſeiſin of 
any other perſon: but if another abates, 
ſo as to rebut ſuch preſumed or legal ſeiſin, 
the heir having now neither a ſeiſin in law 
or deed, and, conſequently, no poſſeſſion 
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at all, cannot poſſibly be able to make any | 
leaſes of ſuch lands (+). 


—_—_ 


 ACTUAL'' SEISIN or POSSESSION may 
alſo be gained by the poſſeſſion of a TE- — 


NANT BY COPY OF couxr-ROLL, whether © 
fuch tenant be for YEARS, LIFE, OR IN 


FEE (i). For copyholds were originally, 


and yet are in the eye of the law, only 
tenancies at will; the freehold remaining 


in the lord 0 and of copybolds there 


— 
(5) Conſult Plowd.. 87. 137. 142. Chak Dig. 
443, Seiſin, (A. 2.) 3 Bacon's Abr. Leaſe, (I. 5.) 


p. 400 —1. Brooke, Leaſe, 57. Touchſt. 269. 2 
Strange, 1086 and ſee Gilb. Ten. 148. (edit. 17 30, 
and p. 159 —60. edit. 1757.) 


5 (i) See g Rep. 105. b. 106. a. 


(i) See 3 Levintz, 94. See it alſo in 6 Vine: 


Ar. Copyh. (A.) pl. 9. Gilb. Ten. 149. (edit. 27 30. 
and p. 160. edit. 1757.) 4 Co. 22. a. 23. b. 2 Inft. 
325. Co. Copyh. ſec. 14. * 11. See * 
1273—9 

See 1 Blackft. Traci, Confid. on ; Copyh. and 2 Com. 
147. ch. 9. who ſays, that ſome copyholders have a 


"freehold intereſt, but not a freehold tenure : (for if _ 


they had a freehold tenure, how could they be conſi- 
_ dered as copyholders ?) But theſe are uſually denomi- 
- nated cuſtomary freeholders, and not merely copyhold 

tenants who bold & at the will of the lord. See Co. 


E 2 | _ Ut. 


= 
— 


1 ESSGAVYT ON THE C. 1. 
may be a POSSESSIO TRATRIS . 
miſſion (J. . Hohen 1 0 
Coparce- 80 the entry of one COPARCENER, 
JOINT-TENANT, OR TENANT IN con- 


MON, is ſufficient to make POSSESSIO FRA 
TRIS 


Litt. 59. b. and note (1). 9 Co. 76. b. " Carth. 432. 
3 Salk. 100. and in Dig. Ca. K. B. 433. Eſtates. 
2 Lord Raym. 1225. 1232. And ſee 3 Burr. 1273—8, 
where it is ſaid, that the freehold, even of theſe eſtates, 
is in the lord of whom held. And | wy Calth. Read. 


51. 54. edit. 1635. 


Note: Lord Loughborough ſuppoſes copyholders not 
to have been te villeins. See — 725+ 
note (2). | 


(1) FI 291. pl. 69. Lex Cuftemaria, ch. 17. p. 
154—6. Cro. Car. _—__ 4 Co. 22. b. 23. b. Gibb. 
Ten. 147. (edit. 1730. p. 159. 3d edit. 1757.) 2 
Com. Dig. 379. Copyh. (D. 1.) 388. (G. 1.) 6 Vin. 
Abr. Copyh. (D. b.) and (C. e.) Co. Cepyb. ſ. 41. 
Traci, 94. (fee it.) Supplem. ſ. 5. p. 157. Kitch. 
Caurts, 1 20. 162. Moore, 125—b. ca. mv ,Calth, 


64. 87—8. 
Ofcepy- And the heir may enter ( 1), bring treſpaſs (2), 
bolder be- 
I ke make 


mi ſſion. 
* N 1 ; f : ; i "IL 7 


R KN c N SIY IU? 
* : 


(1) 4 Co. 22. b. 25- 6 2 Bla. Cas 371. ch. 22. 
Vis. Abr. Copyh. (3. b.) pl. 1. 9. Calthorpe, 5. 96. 
(22) 4 Ce, 23. b. 6 Yin. Abr. Copyh. (D. b.) 6, 7+, 
(See contra of Heir at Common Law. Plow. Lot b.) 
Caltb. Copyh. 96. 1 Burt. — 19. 3 
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TRIS in the others who did not enter (m). 
So the 5 * the one is the poſſeſ- 
- „ 1 an 


make leaſes (3). farreader (4), &c. ), before ad- 
mittance : but not have an e in nature of aſ- 
ſize (6). | 

And if ſuch heir die before 1 the heir of 
ſuch heir may alſo enter (7). So huſband may be te- 
nant by the curteſy before, or without, any admittance 
of the wife (8). So a widowſhall have her fre- bench, 


though 


2 — 


Moore, 596—7. fl. 813. 6 Yin. Abr. C b. (O. 5) 
22 Gil 2 596 op” 25142 7 and 225. od, 5 | 
181. 


But it has been aid. that he can make them for no other 
purpoſe than to try title on ejectment, and that be ought 
firſt ta enter. See Bull. MN. P. 107. (edit. 1790.) But note, 
this ſeems to have been ſpoken of « purchaſe. And ſes 
Eſpinaſſe's N. P. vol. i. p. 145. 

(4) On —— the lord for his fine. + Op 22. ds 
1 r 2 Blackft. Comm. 371. ch. 22. Gilb. 
Ten. 259. xj 8 and p. 275. edit. 1757.) Calth. 63. 

But it 2 that he ſhould firſt make an actual ent | 
into the premiſes deſcending. See 1 Lord Raym. rw 
Clerke v. How. (Bot note, this was the caſe We a ar 
chaſe.) And ſee Bull. N. P. 107—8. 


(5) See farther 6 Finer, Copyb. (D. b.) 2 Cem Die. 
Cee. D. 2.) and (G. 1.) Co, Copyb. ſ. 41. Sapplem. 
4 4 

(6) See Kitchen. 121. Co. Copyb. ſ. 41. Trad, 94. 

(7) 4 Co. 23. b. 
| (8) See Moore, 271—2. pl. 425. and 597. ol. bes. 
Lex Cuftem. ch. 6. p. 54. ch. 9. p. 67. ch. 17. p. 157. 
See 6 Vis. Copyh. (H. e.) 209. Gil. Tem. 271. (edit. 


— ko 4 edit, 1757) See Dyer, 291—2. ph, 
E3 
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fion of the others to ſeveral other pur- 


poſes 6. But the entry of one will not 
veſt 


though ber huſband was not admitted 6% And either 
may enter before their own admiſſion (10); (Ae 
the cuſtom is that they are to be admitted.) 


(n) Hob. 120. Smales and Dale. Moore, 868. pl. 
1201. S. C. and ſee Moore, 546. ca. 729. See alſo 
Dyer, 128. pl. 58. Who guares,' Si entre del 
eigne Fitz. (en Gavelkinde Terre) done ſeiſin a les autres 
on nemy? Quod (he adds) t difficile a Feftranger, ut 
credo. But fee Robinſ. on Gavelk. b. 1. c. 6. p. 113. 
and 1 Lord Raym. 622—32. Co. Lit. 37 3 b. and 's 
| Ron 2607 —8. YJenk. 42: pl. 79. 
So 


1 Seed 


— — 


Ge On the FROM principles as the buſbund ſhall 1 his 
| certeſy. See Moore, p. 272. pl. 425. &c. as above, (Note, 
it was ſaid in Moore, that the m4 of the lord ſhould 
not prejudice a third perſon.) And ſee Hobart, 18 1. Giib. 
Ten. 210. (edit. 1730. and p. 223. edit. of 1757.) 271. 
(edit. 1730. and p. 287. edit. 1757.) 1 N Abr. 
464. Copyh. (E.) Tg 470. (G.) 1 E/pin. N. P. — 2 | 
cities Hut. 18. | 
And this though the hvſband be @ purchaſer, See 5 Burr. 
 2785—8, And fee alſo Cartbew, 275—6. ſame principle. 
(10) As to widow, ſee Hob. 181. 6 Yin. Abr. Copyh, 
(B. be) pl. 1. 2 Com. Dig. 388. Copyh. (G. 1.) Calth, 
62—3. | 
As to huſband, the ſame principles on which widow en- 
ters; and ſee Gilb. Ter. 210. (edit. 1730, 2 P- 223. 3d 
edit. 1757.) 
BZeſides, immediately on | marriage, the bobaud becomes 
feiſed in rn, his wife. See, Cilb. Ten. 100. Ses alſo 


2 Com. Dig. W Copyh. (G. 3.) and 2 . _ 
p- 41O=—12. 


2 


* 


$2. LAW OF DESCENTS. 


veſt the eſtate and poſſeſſion in the others if 
it would be for their diſadvantage (o). 


. So THE ENTRY OF A YOUNGER BRO- Brotherer 


THER OR SISTER, (although they are but 


of the HALF-BLOOD,) is the poſſeſſion of 
the eldeſt brother, or other ſiſters (5). 


And 


80 hw. there were three joint-tenants, and one 
| only preſented to an advowſon appendant; this did not 
put the others out of poſſeſſion : but the poſſeſſion of 
one, by his clerk, was the poſſeſſion of all, ſo that 
the others might bring a quare impedit. See Brooke, 
tit, Quare Impedit, 3. in. 259. b. pl. 20. 


(u) See Brooke, Remitter, 16. Seifin, 44. Gilb. 
Ten. 26. (1430, and 29. edit. 1757.) Litt. ſ. 398. 


Co. Litt. 243. b. 373. b. Hob. 120. * Gavelt. 
b. x. ch. G. p. 113. 


* To ſeveral purpoſes, but not to all See Brooke, 
Coparcener, 8. Dyer, 128. pl. 58. Gilb. Ten. 22. 
150. (edit. 1730.) 28. 158. (edit. 1757.) and next 


note (0). 


(e) 5 Broole, Ceparcen. 1. Entre Cog. 9. | Take, 
23- See Finche's L. b. 2. ch. 3. p. 118—19. and 
Co. Litt. 253. b. 


(o) See Gilbert's Tenures, 23. 25. 150. (edit. 1730.) 
28. 158. (3d edit. 1757.) Litt. ſec. 396. Co. Litt. 
242. a. Plowd. 306. a. See Hale on Fitz. Nat. Brev. 

166. (L.) p. 455. note (a). — Niſi Prius, 102. 
„ E 4 e Þ 
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ESSAY ON THE Ch. . 
And it | ſeems that ſuch entry will make 


POSSESSIO FRATRIS VEL'/SORORTS in I 
heir at law, even though it be to the 

clufion of the very perſon who enters {g). 
- And, indeed, as to many purpoſes, a poſ- 
ſeſſion may be gained by THE ENTRY OF. 


4 


AN INDIFFERENT PERSON IN HIS NAME,. - 


Ap To HIS USE, WHO HAS RIGHT; and 


this often by mere oral authority, and 


ſometimes even without any .expreſled au- a 
1 at all (r). So it ſeems, that TRR 


ENTRY | 


z * e 1 0 


Fenl. Cent. 242. pl. 25. See it alſo in 7 Viner's 4br. 
585. Deſcent (K.) pl. 34. and 36. and io Co. Litt. 
15. a. note (4). See alſo Jerk. Cent. *. K 79+ = 


(q) See Jenk. Cent. 242. pl. 25. Bd. 42. pl. 79. 


Pletud. 306. And ſee notes (m) and (?) before, and 


authors there 0 to. 


(7) Thus an huſband. may deſire any ha be 


lives near where the lands lie, to enter in the name 


of himſelf and wife; and the entry of ſuch perſon will, 
it ſeems, be ſufficient to entitle the huſband to his cur- 


teſy (1). So if a perſon enter, without any previous 
authority, in the name of him who ſhould enter for 


condition de it will veſt the eltate in 7 to 
: \ £4 whom 


* = * - 
> 


7. \ 
* 
i... 


— 


$ 


(i) Perkins, Cat ma ſee ſ. 464. And Brom 5 


* 485. 


CY 
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ENTRY or 4 PERSON PROPERLY r- 


PYTED will be {ſufficient to give an actual 
in. and make a POSSESSIO FRATRIS in 
him by whom he _is fo deputed (). But 


i 4 
N x 
"FR 


whom it was limited on the breach of ſuch condition, lition. 


ſo as to maintain an ejectment; if it be aſſented to be- 


fore. the day of the demiſe laid in the declaration (2). 


So à ſtranger may enter, and it ſhall avoid a fine, 
- though levied with proclamations, if the entry be by 
- precedent command, or be afterwards aſſented to; but 


not otherwiſe (3);” So if a perſon enter for a forfeiture 
in the name 4f-him in reverſion, though without ex- 
preſs authority (4). So, generally, if a perſon enter in 


the name of him who has right, even though it de 
without a precedent command or ſubſequent aflent; 
and whether be who has right be an infant or of full 


age, it ſhall veſt the frachold in him who has ſuch 
right (5). So the poſſeſſion of the huſband is the poſ- 


| ſeflion of the wife, and econverſo (b), &c. &c. &c. xc. 


(s) See Litt. ſec. 432. Co. Litt. 257. b. 258. a. 
9 'Gilb. Ten. 35. (edit. 1730.) 37; (3d edit 


' TY 
SS SY, . 


(:) See 2 Strange, 1123—g. 


(3) Brooke, Entre Cong. 123. g Ce. 106. a. See Ce. 


Lite 258. a. 1 Cruiſe, 307. 434 Dig. Claim, (B. 2.) 


(4) Brooke, Stifin, 21. and fee 2 Strange, 1128—9, 
and Brooke, Entre Cong. 123. and Co. Litt. 245. a. 


(5) Perk. f. 48. Brooks, S. ße, 50. Co. Litt. 245. 3. 


258, & 


(6) 8 Ce. 442. See Perkine, 1.46. 470. 46 1 Rell: 


45. 314. in Fe Dig. 444- Seifin, (C. om. Dig. 
167. Pleader, ( A. 1.) Co: Nit. 25. a. bot? ek EY 


wth 057), 


| 97 
* bs 
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we may obſerve that PossEsS10 FRATRIS is 


not much favoured (7): and a ſtricter ſei- 


* 


ho is requiſite to make ſuch oss EsS10 
FRATRIS 


1757.) Plowd. 03- 1 Cruiſe, 307. See F. N. B. 


p- 474. 4to edit. 1755. 179. fol. (G.) 


. And, indeed, when we conſider that an ACTUAL 
SEISIN is neceſſary to be given and received by the re- 
ſpective parties, in order to give effect and conſumma- 
tion to a feoffment, and that fuch ſeiſin may be taken 
BY ATTORNEY (1), (conſtituted by deed) (2), as 
well as in perſon, ſo as to fix the aQual poſſeſſion in 


te feoffee;; may it not be aſked, Why ſhould not 
dhe entry by a perſon lawfully authorized fix the actual 
poſſeſſion in the heir? Why may he not thus receive 


the ſeiſin neceſſary on à deſcent, as well as that which 
is requiſite on a. purchaſe? Or as well as recover 


| the actual poſſeſſion of lands of which he had been 


diſſei ſad (3) Or as make à continual claim; which 
will amount, in many caſes, to an actual entry (4)? 


If he can recover the ACTUAL POSSESSION. of lands 


of which he has been DIsSEISED, BY ATTORNEY, why 


may he not obtain actual poſſeſſion, by attorney, of 
lands whereon a flranger has ABATED ? In either caſe 


he 


2 2 


(1) See Co. Litt. 48. b. 49. b. 52. 48 315. ch. 
20. 3 Com. Dig. 341, Feoffment, (B. 3.) Kitch. 276. 


Brooks, Feeffmente, 67. And fee 5 Co. 94. b. 95. a. 


(2) See Co. Litt. 52. a. and note (1 Y 48. b. 2 
(2). Kitch. 276. ; 


() See Co. Litt. 48. b. and note (6). 
4) See Litt. ſ. 432. Co. Lin. 257. 
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yRAr RIS than even to maintain Aa writ of 
_ (s). 
However, Mr. Robinſon e talk — 


ia all caſes, WHERE THE HER 'EXERCISES 
ANY ACT OF DOMINION OVER THE INHE= 


RITANCE, (as by repairing houſes, fences, 
&c. or by receiving rents, ſee ante, p.48.) 
it vill a amount to an actual . . 

be has a right and 4 title to emter (5). And if he can 
thus recover an actual ſeiſin of lands, when ſuch actual 
ſeiſin 18 18 AxoTHER, why may he not enter by attor= 
ney where the poſſeſſion 1s VACANT, and ſo no one to 
ſuffer ? If another enter in the name of the heir, is 
not there an equal notoriety as if he had entered him- 
ſelf? It has been repeatedly ſaid, that an ACTUAL 
ENTRY is neceſſary to avoid a fine levied with pro- 
clamations (6); and yet * ſeen (7) _ you 
entry may be by attorney. 

(t) Per Gould and Blackflone, Fufticer. 3 Wall: 


= See 3 Athins, 4732. 1 Peſe 177. * 


"ol See Co. Litt. 281. 4. . 


(w) Law of Inheritances in Fee-Simple, bee. 33 
Sane bran 4. Cites 1 Leon. w_ and Co. Lite. 15. 


88 1 ERR ; 
(5) Ce. Litt. —_ a. and os Ibid. 237: 8 0 'g Ble. 
Comm. 175. ch. 10. 

ton bs Dig. 302—3. Claim, (B. AL TG who. 
ruiſe on Fines, 304. 2 Strange, 1 Dowglas, 483. 
485. J. N. P.103. 1 Med. 10. 3 Burrow, 4897. 

(7) Sze p. 57. nate (3). 
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Recerery, We have before obſerved (x), that if an 
elder brother $UFFER A RECOVERY, and 

die, AND NO EXECUTION BE SERVED, it 
will NoT make a Pos8Es$10 FRATRIS in 
him to cauſe the ſiſter to inherit, to the ex- 

cluſion of the half-blood; for till execution 
ſerved, the recovery does not operate. 
of e-. Thus far of the obtaining ſeiſin of cox - 
— POREAL. hereditaments. If the heredita- 
ments claimed be 1NCoRPOREAL, and yet 

not merely in reverſion or remainder” ex- 
: pectant upon a freehold, 1T 1s REQUISITE, 
in order to give ſeiſin of them to the heir, 

ſo as to make HIM the ſtock of deſcent, 
THAT HE ACTUALLY RECEIVE THE RENT, 
PRESENT TO THE ADVOWSON, &c. (/), (un- 
leſs ſuch advowſon, &c. BE APPENDANT or 
APPURTENANT TO A MANOR, &c. of 

which he has already obtained an Ace- 
TUAL SEISIN). For though, as we have 

ſeen (2), a ſeiſin in law in incorporeal he- 
reditaments will, in ſome caſes, entitle an 
huſband to his curteſy, yet it will nt be 


ſufficient : 


oh dt 6: 18. note (p). 
(5) See ante, ſec. 1. p. 23. And ſee alſo Co. Lau. 
15. b. F. N. B. 36. (E.) Licb. 217. | 


» (3) Aue, ſec. 1. Þ 39 


* 
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ſufficient to turn the deſcent, but Lig Ace 
TVAL $EISIN muſt be acquire. 

But if an advowſon BE APPENDANT OR 
APPURTENANT TO A MANOR, then Acr- 
UAL SEISIN OF THE MANOR WILL (as be- 


fore hinted) OV ACTUAL SEISIN ALSO OF 


SUCH ADVOWSON AS ITS APPENDANCY (a). 
As ſeiſin of the principal is ſeiſin of the 
acceſſory ; ſo the recovery of, or remitter to 


the principal, is the recovery of or remitter to 


the acceſſories ; but not e converſo (b). And 


Append... 
ancies and 


incidents, 
- = 


therefore, if a perſon be diffeiſed of a ma- 


nor whereto an advowſon is appendant, 


he may, notwithſtanding, preſent to ſuch 
advowſon before he regain the ſeiſin of the 


manor (c): Or if another, during ſuch. 


diſſeiſin, uſurp ſuch preſentation, yet, on 
his remitter to the manor, ſuch uſurpayen, 
a 1 


(Se Lin. 15. b. note (1 1); 29- 3. 117 
49.2. and F. N. B. 36. (E. and F.) Co. Litt. 333. 
b. 349: b. 363. b. © Hobart, 126—7. See 1 Strange, 
54. 2. Strange, 1011—12. Adore, go. pl. 223. See 
þoft. ſec. 4. 


(b) See Co. Litt. 8 152. a. note (3). 309. 
Brooke, Preſentemente al Eſgliſe, 30. See Co. Litt. 


15. a. and note (5); and ante, ſec. 1. p. 49. (). 
(e) See Co. Litt. 122..b. 307. 4. 333+ b. F. N. B. 
78. Q. See Brooke, Preſentement al Eſgli iſe, 30. 
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is onal, and he ſhall be remitted to the 
advowſon alſo (d). But though recovery 
of the principal will reſtore him to the 
ſeiſin of the acceſſory, yet the exerciſing 
any act over the acceſſory will not give 
him ſeiſin of the principal: and, conſe- 
quently, if A. be diſſeiſed of a manor to 
which an advowſon is appendant, and dies 
before recovery, leaving a ſon and a daugh- - 
ter by one ventre, and a ſon by another, 
the eldeſt ſon preſent to the advowſon, 
but before he recover the manor die, after 
whole death the younger ſon enter into 
the manor, as the now heir of his father, 
he: ſhall. be entitled alſo to the advowſon 
( ſubject to his brother's clerk) ; and the 
preſentation of his elder brother ſhall not, 
it ſeems, ſever ſuch ad vowſon from the 
manor, ſo as to render it an advowſon in 
groſs; nor, conſequently, make a Pos- 
SESSIO FRATRIS to cauſe the ſiſter to in- 
herit : but the younger ſon, on recovering 
the manor, ſhall recover alſo ſuch advow- 
ſon as its acceſſory ( (e). , 


As 
(4) See Brooke, Preſentemente al Egli iſe, 31, 32. 
1 Lord Raym. 302. 

(le) See Brookes, Preſent. al Eſeliſe, 30. (per Danby 
and Needham.) Co. Litt. 29. a. and note (4). 306. b. 
307. a. 349- b. 36g. And ſoe Ibid. 151, 152. 
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As to the methods of gaining ſcifin or Rents and 


? Arurs AND SERVICES, I muſt content 


myſelf with referring to the books cited 
in the margin; as the whole would be too 
much to tranſcribe, ſo the inſertion of one 
part, relative to the matter in hand, would 
be doing injuſtice to the other (V. $ 

If the hereditaments deſcending be 1 
* REVERSION OR REMAINDER EXPECTANT 


UPON AN ESTATE OF FREEHOLD, the 


| heir may obtain what will be equivalent to 
AN ACTUAL SE1$IN of them ſo as to turn 


the deſcent and cauſe A PossESSIO FRA- 


TRIS, BY GRANTING THEM OVER FOR 


LIFE OR IN TAIL. But of this more will 


be ſaid in a future chapter (g). 


(F) See 4 Ce. 8, 9. Co. Litt. '. 68. a. 253: 4. 
315. 2. Litt. Sec. 235. Fent. Cent. 284. pl. 14. 
Cro. Jac. 142. pl. 20. 6 Co. 57. F. N. B. 177. 
Brooke and Fitzh. Aire. 2 Brownlow, 99. '$ Gum. 
Dig. Seiſin, (C). 3 Viner, Aſſne. 


(e) See pet. ch. 3. fec. 1. 


1 


«„ lr e e eee 


- nem aft hob | ad no: 2662 408. 4 2095) 
| Aden G en be ods e eee een 
M [ot S ο r oe. ops * 208 ano 
cas; part #6 £74994 aviialtib ne 07 
. How ar nue Saite mey be .,, not 


4d. 11 gt: 


Wii a perſon has obtained An. aul 8 
ſeif in of lands, Kc. he be a 


wrongful 20 of another ee N : 
this, we term 4 DISSEISIN, .. By: -ſuch-)- 
5 a the actual poſſeſſion is in the diſe 
, and the diſſeiſee has but, @ fight... 
A right e- =, Tuch right would regularly deſcend . 

| bis heir at law in the ſame mapner a8 if 
Hatf.blood; clothed with the poſſeſſion :.. but, if the: fifes* - 
” ſciſee had died, and the right deſcended to 
his heir, and ſuch heir had died _: 
leaving a brother of the balf, and.a ſiſter 
of = — blood, and without bating; a 
ever. recovered. the poſſeſſion of the pra 
miſes; the. brother of the balf-blood:wanld *::>:: 
ſucceed to the inhexitance and not hihi 
Filer of che whole. For ſuch heir having 
had only a right, and no aQual poſſeſſion 

_ - Fanecke l not ame 
* +. * bn * 


e 8 9 * ? E * 
1 2 2 Rich 
— — * 7 «# 3 > „ es ** 44 * 


(a) See 1 Burr. 105. 


m deſested; 


* 
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debut: 80 hit, on his death, the p. 
aud ſicceed who could make = 
heir, not to ſuch helr of the difleiſee, but 
(0 the dillciſee bimlelf ; he being the per- 
bon who was laſt aQually ſeiſed. or 
though the diſſeiſin deprived him of the 
add pofſeſnon or feifin, yet it only te ; 
 late#*o the'time of ſuch' Nic made 
| but would tot have had lation o any | 
prior event: ſo that as he was once actually 
 ſeiſell; cht actunk ſeiſin Minlt not be ab 
but the pedigree ſhall 
. 
—— yet a" mean by which the d do- | 
actual ſeiſin or poſſeſſion of him who has . 
ſucceeded to an inheritance may be notonly = 
taken out of him from the time of che 
operation of ſuch mean. bat ſhall be abſo- 
lutely, and ab initio, deſiroyed; and fo a 
to have relation to the eſtate of a. prece- © 
dent palſcfior, and utterly defeat the ſeiſin 
or” Feen of the perfor fo Riſed: uad wee. | 
this ts by THE E8Dowment oF” =_ 
owa fuch precedent puſſeſſon. 

For by the endoment of — — 
ber baud of he hel FT 
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he i 110 He ei 1 

5 „ 0 if 
. 


Ga 
= domer, . the heir can. a. have 0 ern 


SE1SIN, OF, SUCH, THIRD, ſo ag Wee 
POSSESSIO FRATRIS, , His entry 
thus deſtroyed, and the E r 


huſband, he bas only the, reverſion,gf ſuch, 
t {pe meme 
Nei n br «x43 FIR}; © t. © (pal AR} 


| mY Ai of this n Hp 
her huſband, it is, that a remainder Limited on at Us | 
2 OR OR On 


Ju the ſame time, limits a remainder;over tp 
r for as the particular eſtate, and 


remainders limited thereon, muſt nr chew ade 
onz:eſtate;” and paſs from the grantor at the ſie tire; 
der limited on an eſtate in dower cannot . 
be good : as the. eſtate in dower a from, and 
hat Nate chat of the huſband, and referedce 

his Aach 1 aid che remainder dee * 
—— the grant made by hin: . dt 

ſuch. 


þetrrograzous - portions can, never, , form f= 
OE TONS | 
Ph. — 2 * mention 


* 


» 


145 LA Uf Brberks. 1 
de of Hrdeboldd Mg Uh habe" W half 2 


Sing eHerebE, us We halt predently BVigch, fame. 
Sohm if the "der brother threts,* and 
een” endows his" mötber! 5nd ies, * "the 
brother of the half blood ſhall have tlie 
thitd forgiven in dower (e). 80 if he enter, Dower, 
ende ſher/ and die, bis own-wift ſhall not | 
be lendaowei of ſuch: third (d). Or if the or cuncy; 
Y heit bea daughter, und ſhe enter, ard en- 

dow: her mother, and die, her hüufband 
ſhall not be tenant by the curteſy ef it (c). 

So here there are grandfather,” father, 
and fon, and the grandfather dies; father 
dies, (either before or after ciitry;) and the 
ſoan-enters and endowe his'gratidmothery/ 

bis und his father's" ſeiſin is deſtroyed?” 

(aud if there had been twenty PE, 


-» 


Wen, An, they would all © FN 
4 * Kane * c 
4 425 1 2 5 240-b. e K. 
euer, 87. 00. 
dang, 3. toll K* nc t- nk #41 OH ah:3& + NMI 


00 Se Ce. Lite. 3u 4. and b. Brel, Sun, 18. 
4 Reps . a. F. NB. 10. H. Feri ſ. 30 
5. Had ſer Fits. . en 49: x66. mu. 


1 


. it is the poſſefſion of the widow: of «fit 


poſſeſſes it as her dower, ſhe ia ing are 


which the hulband was ſeiſed, but of which the wie 


changes with the heir for other lands, yet ſhe is 4 
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But 8 be mindful to obſerve, that 


third as HER DOWER(6), chat chunt de» 
feats the ſeiſin of the heir. Fot when the 


have ſaid, from her huſband, and her ufa 
tate is,; as it were, the continuance of hi 
Nut if ſhe poſſeſſes it (Sher by iro or 
with the other parts) in any other) m. 


than as her dower, the ſeiſin of the heir 
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lation 0 that of her huſband, ſo ab to do- 
aleſoe wich, and conftitute 4 bntifiuäncte 
of his ſtate. And as the heir Rad gained 
ſciin of the whole, theſe" eſtates (re 
or qearah are portions of ' bic intereſt” and 


nut detived from an intereſt which wis an- 
terior or paramount to his on:? ſo that 


his ſeifin: of the whole ftill continnes ; and 
the. perſon claĩming on his death muſt make 
himſelf heir. e hinz as of the petſon lat 
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then had only a title to dower, and not an inmediate 
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ra yen. If che leaſe he fer years only. it deem thine 


ded „rom demanding her dower. If, 
therefore, the widow 'recovers "Ber.do wer 
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A. the ſesſe ſoscheptdd hy the widoudie for | 
rk it will be an;abſolote anceffedtual 
ber f her dower for event: fon hs Ihe k- 
rendy poſſeſſed of the landa, hom ran ſhe 
demand them? She cannot demand them 
againſt herſelf (4). Beſuless r as he! voluns 
tacily accepted fuck: leafe, ſhe f ſhalb be 
eſtopped and conaladed by ber own att. 


ſhe may again demand her d wen hen 
ſuch term is expired (d).z for betweear the 
exꝑpiration of the terui and her own death, 
(for when we ſay that the wide may. de- 
mand her dower fr the expiration. of the 
term, it muſt neceſſarily be ſuppoſed, 
chat ſhe be then living; for otherwiſe Mie 
could not demand it at all,) there muſt have 


been a time when "he heir. poſſeſſed the 
lands from which ſhe was not: chen exclu- 
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lands: For, as, the,term-exiſted;-che fon 
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pitel, und the wide had: Anz 
Coven, es ct ie the dee . 
dime on, during the! continuance bf :the 
/the daughter had died; leaving al fo; 
| and, fo ie life, "the widow bad red 
ras; at the death of her tet beter ind 
during the continuance of ib trau (bir 
the lived;) 'the perfor entitled by; Iywyo 
theeftate, and in the aftual- polſeffivaof 
kz yet, by the recovery of dower* by. the 
- - widow, the ſeifin of ber eldeſt broitier"ind 
© Herſelf in che one caſe, and of l p 05 
At nd for in the other, tall 
e ſo that, in the firſt caſe, he. herſelf, 
" and, in toe rund, her fon, Hull Pere 
2 f 0d the brother (or undef 
et he heir enter on the death of fi 
anceſtor, and, before endowment, he! leaſe 
* the: whole lands to a franger en * — 
againſt whom the w! 1 = 
dower, and afterwards the heir dies, the 
Fier of the wick Boob hull re the 
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ad altered the reverſion by hidleaſe fur; 
and the tenant in dower left the reyerfion 
ahbe bel (6), 80 bad the pelt ade M t 
lenſe Ser the recovery of the widow,though 
chem remained but à reverſion on a fres- 
ald in ahbe keir; (as to ſuch third,) yet, on 
4Aiteaſcof: the whole lands, fuch reyerlign 
ould paſs (); and, conſequently, by fuch = 
Jeale für life of the reverſion, a insel 
ARIS would be made (9. 
Hut vrheun is ſaid, that 1 
Die grahdmother, and his ſeiſin is deſtroys 2 —N 
elt mut be underſtood that it is meaned Thom the 
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Uifferonce iu this reſpect with fcgard- 70 
dower, between a' deſcent and' purchaſe, 
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n that head,” it may not be im proper to oe : 
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| time the title of, the 


very of it, vr ned one eſtate 
"as the pureh took effeR 1 in "the title 
*of the Sinks, there was's time whe! 
me father was ſeiſed Ln lo 
f not do be defeatable by the oper , 
'6f which ſeiſin bis wite_migh | have been 
'endowed :” as the gra the 
we her dower would only relate to the 
death of the grandfather: ſo that when ſhe 
recovered it, it gvould diveſt.or. defeat the 
ſeitin gained By. DESCENT, but act that 


1 as 2 gained 
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gained BY rurcnaan, ſaving on only" ua. ls 
ber uta estate ) 1 * 9 3} Loft 
neee if the Muff of the fatheÞ he ene, - 
emed Ahe ſon before the wife of tie forte 
wand en the granidinbriftr none = 
2 ide mother;-yer' 1 48 fla 
that ide mother ſhall enter again bfr be 
death of, the grandmethef: för the eſtate 
fot che life of the grandmother was def, iin 
the eye of the law, thin the eſtate fbr her 
owa life (). But if, on the redoVery'6f 
the grandmother, her eſtate fo recovered 
il have.lrclation ts that of her huſbandd, 
1 tly, defeat the ſeiſin oi 'the 
fahesz will. it not deſtroy alſo: the dowet 
E his wife? As dower is -onlyaof' ſuch 
eſtate of which the huſband was 8x En (2), 
dons nat; the dower of the wife depend 
upon the ſeiſin of the huſband 2. Atd if 
the ſeiſim of. the huſband be defeated by che 
endowment of the grandmother, is it not 
the; lame. as if he had never been ſeifed at 
AS; 1nd if he * never been ſeiſed · at 
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father, and fo : fiat the father's in: 
fo. char be having Bad Hr felſin def yell 
her holding this ar Ber dowry mut ke C883 
bdored ih u light very fimilar to that Itf 
Shich che is ſaid to hold in der, Mute 
the, heir aſſigns-her"a third of Lande 10 
wich ſhie had uo title (v. Bnookk, w 
ſpenking of chis matter, ſays, 
mether may re- enter on the death of the 
grandmother, becauſe ſhe was attendant ou 
her, But this attendancy ſeems rather the 
conſequence than the cauſe of the exiſtence 
of the right of the r eee 


ſigned 40 the grand mother. 


„the mother be eadowed. by Aten 
of che thin ef the whole premiſes, and 


then ſuch third; and the mother recover 
again the heir: the third of the two to- 
maiping parts, and the grandmother” die; 91 
ng the. widow. of the father muſt re- enter 
into the whole of the third ſo recovered- by 
the grandmother; for if it be a thitd uf 
ſuch hind. tbe third of ſuch third is ung 
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certain, and: ſo ſhe could not enter without 
abgament. 1 ſuppole, therefore, that her 
* eſtate in the third of the two remaining 
birds becomes, on ber re-entry inte the 
third recovered by the grandmother 7% 
fafo void. And this ſeems to be What 18 
meaned by Brooke, when he notes, that 


the heir may then enter into che ſecond = 


dower; for the mother _ EINE 
both (a). „ BHI 
Thee reaſon then of £ this caſe nay, pers! 
| haps, be as follows: - Though-the'etidows? 
ment of the grandmother defeated; che ſei= 
ſin. of the father, and ſo, in theoretic” 
ſtrianeſs, in like manner defeated alſo the 
dower of his wife; yet this ſtrictueſo may, 
perhaps, eſpecially in caſe of » dower; 
which the law much favours, be deemed 
too refined ; and ſo diſregarded, - that the 
eſtate, being; on the firſt endowment d 
the mother, veſted in her by che law, or the" 
act of the heir, ſhall not be abſolutely de- 
veſted in point of intereſt ; but che eſtate 
for the life of the grandmorie? ban in 
legal conſideration, leſs than the ate fortite” 
own life, ſhe ſhall be conſidered as having 
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of, W ſo that during the life of he 
graud mother, the grandmothet ſhall be 
attendant-on her,. and not on the heir (as 
a proof, of he continuance of her eſtate). 
and, þavigg, thus a ſubſiſting intereſt, aud 
the; poſſeſſion only being detained, ſhe may 
be allowed, on the death of the grand - 
mother (and in order to prevent the e 
Pence, &c, of a new endowment; her title 
being already proved or acknowledged) to 
re- nter ãnta the third fo recovered; When 
her eſtate and intereſt in the third of the 
two: remaining thirds ſhall become abſo- 
lutelpand hf void; being only given 


herrin oonude ration of her being deprived 
of „hen enjoy ment or poſſeſſion of ſuck 


the thicd of the whole, and for her ſupport 


during. fuch deprivation : and thus the 
aſſertions of Coxr, BROOK E, aud PER 


K1Ns, be, reconciled: . but if we maintain 
_ the(ftriQneſy before ſpecified, (which ſeems 
to me to be well-founded, and inevitably 


to follow from the principles before laid 


00 not perceive bow the doctrine 
aste oft the mother's re- entry, can be 
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ſtance he becomes tenant Sittiate, "thou Wa 
his eſtate is not conſuminate till the n 
of the wife) (4). So that there being no 
chaſm or intermiſſion from the death of the 


_ wife to the poſſeſſion of the kuſband,” as 
_ there is, in caſe of dower, between the 


death of the huſband * _ Lee of 
"oe Aris * "W & Vt the ; 
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ſuch lord or donor. See Brooke, Temere, N. 33. 8 
B An Deer, pl. 130. Perkins, J. 429 

r ee n 
r 


G2 


* 


Contes 
ance of 


— . 


ESSAY, 'ON NEA s 
„Bata ongh dhe dſeiſin of  thedutitmay': 


Ve be defend ay; we nba gþſeryed; Jet 


Where Jeiſig of an inheritangs ia onte al-. 
lieged, it ſhall always be, intended to oom 
tinue till he contrary be;ſhawn (e). 4 1126 

(0), 8ir Thomas Fi, aa eit e 5 
Furrer. 


Seifin i is * favpured i in equity hs Gr. n 
of Levant, quity, 66. rule 96 — 5 on 


5 19, CT. 00 160. EB 
I 17 4C 275 2 2 


ann tt 72 = x} bu» 4 * MA(s) 
xt IS 4H. 4 1 TE 911 bas 11148 4. 17 4 
— 7 avant wine... +08. AA 8 2.6 Y==25 1 
SEL 3 I © N _ Dit & A 
G Unt ade d 1 zur Sf v va W alt 
* h Heredtamens Valais Eau. WN 
nfs 1 54 oats W 0 = 


" POSSESS). FRATRIS may, generally 
ſpeaking, be of all nazeDITA- 


MENTS, corporeal or incorporeal a8 hands, 


rents, &. (a). S0 of +) GAvELKIND- 


Laus (6); of? lands in BoxoVew EXGs 


AC 4 $653 IR IH 110 


LISH (c) and, « of core nor vs LOW 


22 240 biin 2215 ** 27000 me woUw $1! zturtsb foi ww 


ts } Ste BY: Lie f.. FV. BY 3% EI AA 
ante Rn us 541 d Se 207 d ονονh˙ νονj⅝e 1 


3 \ SEP Ne H Gba: b. f. 2 2 


"Is tx Cm Big. bs Bordiigh a 


11 


101. Veh 11757) 


P- 5 


3% Law orDiscewrs. 


AN: ua ehe (i e. of uſes mot executed by 
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FEUDAL TITLE OF HONOR there MAY 3 
for the title follows the land [n). 80 of 


AN OFFICE OF DIGNITY (%: But. 
deſcent of Taz cxown: AND Ts 
8E8810ws8 there can be uo posskss10 e 
RIS (5). Neither can there be a, pos- 


| SE8810 FRATRIs of A RIGHT. onLy (g): 


nor of AN INCIDENT o . 
diltinctiy from its principal (). 


(50 8 K. 35. b. ee $9106" 


os. 3-615, x z S18h5 


+ (1) Plow. 57- 3 Co. 42. 4. Ga: bal . 137b. 


M. Mer. 9 3. ch. 4. Brooks, Diſcents, 56. Kitch. 
218. bee 


Calth. Copyh. 88. 5 40 a8 Off 
(=) 30%. 42. 2. Co. Liu. 15. b. And eg Shey 
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de) 6s. Lan. 15. ü now (3). 
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7HEN the FEST. is ki fixed 


in a perſon ſo as to be tranſmiſſible 
tothe heirs of ſuch perſon, whether he him- 


wher * took Z doch 
hereditaments ſhall deſcend to the right 
heirs of the perſon ſo actually ſeiſed of an 
eſtate of inheritance in poſſeſſion, or in 
whom they are fo fixed by purchaſe; or, 
if chey are in reverſion or remaitider ex- 
pectant upon an eſtate of freehold, to the 
"right keirs of the perſon creating the parti” 
cular eſtate, on which ſuch reverſion is ex- 
pectant; or of the perfon to whom ſuch 
remainder is limited ; or of him who, be- 
ing an intermediate perſon, has acquired a 
ſeiſin [if we may call it ſuch) of ſuch re · 
verſion or remainder. by the exertion of 
any act of ownerſhip, which is tantamount . 
or equivalent to an actual ſeiſin of here- 


G 4 ditaments 


s ON; THA. e 


3 ditamems in poſſeſſion, according to the; | 
0 . | 


FANONS:, 

1 8 Hereditaments mall lineally deſcend 

o de idee of ſuch — ir; 
2 ſhall nek r lineally aſcend (a). 

big The r qa e nitt 

i the female. + Þ a 


Ale 201 5 20 of | 3 | 
A Le nd "EP = 


and his father or mother be then living; b 0 
mother (hall not (as; ſuch) inherit ſuch lands imd | 


ately from the ſon.” But if ghe father or mother be alla 
7 to the ſon, they may (as fuch) * to the 


inheritance, See 2 P. ms. 614. aun 


ahb if there be father and two ſons, a and one pur- 
chaſe lande and die; — — ins 
5 mee heir un tüm. ee de Lade by Wing, | 
Eg thęugb the father ſeems the ſource of the i 
| blood, yet, as the ſon held the deſcending feud 4 
e arab to have already paſſed him (the 
fake}; and, therefore, ' the deſcent berwetn brother 
Ada bidthet is conſidered as immediate; and in making 
— og heit title un each other, he cominon father need 

i he,named: but the deſcent between thew, ſhall be, 
% a n exactly the ſame as though be were de- 
ij Said, Ste 1 Vent. 443. 2 Blackft. Comm. 212. and 
=_. . - 22 ' Halt's Com. Law, 258 and 270. ch. 11. 
Tin; ſ. 2 and 2 Co. Litt, 10. a. and b. 11. 4. 
* — 180.26. ch. 3. Gilb. Ten. 14.3 and, 


nr > 


4 PP 


- EN * 9 


* 


e.. LAW. OF:DETCENTS. 155 
| 77 9. ede thei < del je Fig 
but wed nue all _— Alem 


8 


„ 
+. 
4's 
EF 
= 
. 1 14 
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kindred derived bun the blade 3 _ 


mitted before thoſe from the blood of be 
(5) This right of repreſentation takes place ao "of — 
deſcents of GAVELKIND and BOROUGH EXGLIO „ 
LAND; as alſo of corrnor os in the nature of thoſe k © +. 
Robinſ. on Gavelk. b. 1. ch. 6. p. 91—g8. and Appen- 4, = 
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female, however near z) unleſs where the 
lands have, in fact, deſcended from a fe- 
Theſe canonsare already fo ably deduced 
and ſo fully iUuſtrated, particulazly by Me. 
L BLacxsTonE and LoD HAL, thatiit 
would be equally preſumptuous ag necd- 
lefs for me to attempt ſaying any thing 
further on the ſubject. I ſhall therefore 
content myſelf with thus inſerting theſe 
canons, for preſerving the concatenation of 
the work; and ſhall refer to Hale's Ziff 7 
the Common- Law, ch, 11. and 
Deſeents; and his Comment, vol. il. ch. 14. 
 Robin/on on the Law of Inheritances in Fee- 
Simple may alſo be here conſulted... 
ſee alſo Dalrymple, F. P. ch. . p. 188. and 
Line! XIV. ” £359 tz 030! ga 
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5 512110 7 dia : 189 1392 Nad amd 


Ms mom babriouidd 5 a. bre Dr 
| Slam 
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Ot 10 We of Reverfforis * 
mainders eee Wa 
Freepold. 1 9 75 © UT 
gnigd! aut: Saite: cus en 907 161, abak 
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WO Me Selb, G of fuch Bras. 


. ſpeak immediately to a 
point, I will make a few hiſtorical re- 
marks, prefatory to the ſubject - they 
may elucidate the doctrines which will be 
myſelf or wearying my readers, with look- 
ing into the pages of antiquity, I ſhall 
Juſt give a deduction of facts, as they occur 
to my memory, and refer to a few writers, 
and thoſe chiefly of a recent date; not for 
the purpoſe of eſtabliſhing ſuch facts, (for 
then perhaps more proper authorities might 
be vouched,) as I think the reader's own 
recollection will confirm and bear teſti- 
mony to what he finds ; but becauſe he 


may, in the books referred to, meet with 
| bbſer- 
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| each ee large." Agde the an 
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— more illuſtrative of the ſub- 
J and more worthy of his attention and 
 Fouble (o) i q A 1H 3 

At an early age, at the 1. of the 
e denz de uhimate huþerty, 1@ 


have been in the nation or. ſbchetydut 
large. Indeed it muſt have required a 
length of time to have atrived at this 
ſtate of refinement ; yet it certainly js no 
more than what 1 we find many Rates whom 
ne deem bardprous, and even vage 


; : f peak of, aud ia ſeveral oountties 
vope; the abſtin idea of ſoctety: or "the 
public, pravailed; 'afhd the abſolute! pra 


perty df: the: b was ſuppoſed to belbilp 


Som of I 
” wot 4 09 755.90 hos Wen, viding 


L 2 


before, in now (h). 6. 1. 5 Þ7- J 01 


NS dent Di, ur. Bug. Conf pt. 1.7 
| N. Fur. 24. 151. 201. 213. to edi 
Eng. b. i. c. i. 5. 101 


choten, b. 2. p. 219, 221- 
22 'and Am.” vol. 1, 


EST p. 124 and Kl. 
C 


am „ LAND DSSEKUTE, r. 
— lands.cannually —_—— © +... _ 


Pr o have been {lodged vim the b,, = 


As ſociety, therefore; was:amdbfiraiident« of 
it was requiſite to bave a cop r 4 
ſentative, in whom certain r 
tributed to ſuch ſociety, ſhou 

perion of 


Hence arofe' he chjef po * 
bir 
a Hat e Spun 


the Rt. i 

I thoſe early times 

number of Petty clans ATE es, the ine 
viduals of each DROP CA 01 > 
mediately ſubjeRt ts u Partſcifar Pre en 1 2 
led thein td war, and W 5 Lic S "oy N - I 
chem in "peach," in a' ae each, 48 
heit magiſträte. But wien à caule ar 
between the chieftains, or dby of Ig e 
dividuals'6f the ſeveral! dans,” they Ü 
have Had recourſe” (when the contetition |, © 1. 
was not decided by the ſword) to an Highe e 


Wee: 
1 


. nen 
_-o rr 7_ 
25 Za 


* 


tribunal, wiſich bad zuthority oper * _ 
As ſevetal of theſe petty diſtricts. form Wk 


1 each was ſubject to the ge 8 enera od > _ E 
but as every freeman w as, thus "a FS i 
yt to the df of Ry” Tocidly; _ 
every” ee bet U u 3 

AMembly. Theſe afſemblics met at cer- 


Es ANY ON THE C. . 


uin tated: times, or vpon ſome preſfiug 
emergency, and framed: rules, t. for 


tte direction of the Rate. | Thus Was the 


ſupreme authority veſted in the  iggrogate 
of freemien ; and thus was it to con- 


But it was ; neceſſary, o on many occalinne, 
to delegate a portion of ſuch power to pars 
individuals: and therefore, we find, 
that over theſe rude ſtates a monarch, or 
King was generally elected to preſide, 
though with very limited authority. And 
when a war was determined on, or an in- 
vaſion impended, as a leader or chief was 
requiſite to conduct the united clans, ſuch 
king led them to battle: or, in caſe the 
cauſe- was not a general one, and only a 
particular clan, or a few of ſuch diftcifts 
were concerned in the enterprize, or the. 
monarch declined leading them himſelf, or | 
in caſe ſeveral ſtates united in a general 
war, they elected a chief for the purpoſe 
of conducting them: but as that purpaſs 
was frequently the only one for which, be 
was elected, when the war determined, his 


— * 
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. ceaſed, and he deſcended to his 
ee laden. ambit bas 209919M9 
» gaip, as W the civil government, a cer coun 
uin portion of authority was delegated.$0- 
magiſtrates, who, deriving theit payer 
from the ſociety at large, were not on- 
fined to a particular clan or family, but en- 
abled to decide thoſe cauſes which aroſe | 
between the individuals of ſeparate dif- 
tricts, or between the lord or chief and the 
particular perſons who were immediately 
ſubject to him, in order to ſecure to the 
individual that impartial adminiſtration of 
PROP _ hw þ was de ore to con- 
7 fer. 
(9 See Verfteg. 290 De. Intel.” e. 3. p. 68. See 
it alſo in Sea Chron, b. 7. c. 3. ſ. 10. p. 290. and 
in 1 Tyrri Gen. Hift. Eng. Introd. xxxix. See Nu. 
Ht, vol. i. c. 4. en c. 8. p. 158. 168. Bick. A, 
1. 11. 4. 1 Tyrr. Hiſt. Eng. b. 2. p. 33. 5 
p. 116. b. f. p. 254 Camd. Brit. Introd. | 
Satons.) © Mod. * Univer. Hift. vol. Ali. 18 See 
Hat. F. G. ch. 1. 6. 10. Vent. e. 10. p. 349. 
„ b. 5. c. 6. P. 173. b. 5. e, 1. P. ala. ee 
x Gev. b. 2. l. 102. 106. 108, &c. 4 th 
Win 43. And Leo's Afric. Falk. on 
1 c. 4. p. 228. Sullivan, leck. iv. p. 30. 
And Fergaſen on Civ. Soc. part 2. f. 3. P. 162. x 
War, Malis, b. 1. p. 4. 42. b. 2. p. 119. b. 3. 
p. 134. 136. b. 4. p. 246. Stuart's Dif. Eng. Conf. 
part 3. f. 2. p. 132. Robertſ. America, vol. ii. b. 4 
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_the ſupreme: power to themſelves. When 


= 


fa. ./Thiſe thus gloſen, ide 
1 ſuch men whom experience bad 
taught wiſdom, and whoſe underſtanding 
xned by age. Hence the titles, of 
em! in moſt apciept nations, were th 
ehe eldert, aldermen; ſenators, fa 
ateients “, &c; whicly were expreſſive of 
this qualification. | The number of theſe. 
magiſtrates | was different in different 
fates; but we may 'remark,. that they 
continued eleQive by the people long aften 
the chieftainry became hereditary : and 
many continue ſo among us to this day. 
Thus were the chiefs and the civil ma- 

_ gillates elected by the ſociety, while: the 
freemen,. conſtituting the nation, reſerved. 


x War threatened, when magiſtrates. were” 
oy. 1 75 , or when. che lands were to 
be appel X out to the indjviduals.ev! 
titled, the ubject was debated. and 
mined on in the 
_ by The council or aſſembly Ain 
e of e to the ache der L 
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41. LA Or DESCENTS. 
choſe their magiſtrates ; and, when unity 
of action was mort immediately requiſite, 
when the afſembled army was to be con- 
ducted, they nominated an individual to 
preſide and to direct the belligerunt clans. 
This, or ſomething very ſimilar to this, 
ſeems to have been the manner of? povern=. 
ment among o,ĩ German anceſtots (4% 


from very early times, and to have conti- 
nued among them till their letving their 


natal dwellings, with very ſmall alteration. 
The government of the Saxons, while G . - 


the continent, is thus deſcribed: They 
v ordained twelve noblemen, choſen from 
«among: others, for their worthineſs and 
« ſuſſicieney. Theſe, in the times of 


„ juſtice and good cuſtoms obſer ved; and 
« lioy often, of courſe, at appointed 
* times, met all together, to conſult and 


e give order in public affairs. But ever 


* in time of war, one of theſe twelve 
« was choſen to be king, and ſo to remain 
* ſo long only as the war laſted; and that 
e ended, Nis gage god Giga of 
E See Tata, due, 

H 


„ peace, we their. ſeveral cireuits, to ſee | 


. . 
2 
* 
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king alſo ceaſed. and he became as he: 

fore. And this cuſtom continued among 
them till the time of their wars with the 
1 emperor Charles the Great; when **the 
© mutable title at kong) became aum 
tary (e). 

As every Freeman. thats. a not incopent> 
tated by ſickneſs, age, or other corporal or 
mental diſability, was a ,/o/dier,. and their 
armies thus conſiſted of their whole people, 
we often find their armies electing their 
kings. Indeed, as their general aſſemblies 

were compoſed of the ſame-perſons, (for 
the moſt part at leaſt,) and each attended in 
his armour, they may be conſidered: in the 
ame light. Hence their cuſtom, upom the 
election of a king, of placing him upon a 
' SHIELD,-:and. carrying him around the 
army 3 and amid the general ſhouts and ac- 
clamations of the people, proclaiming him 
their leader or king VJ). When, indeed, 


they 
(e) See Den-, _ y De. ld * 
a 


7 See” Hottom.” F. G. nl 
Ven. Spir. of Nat. vol. i. ch. 13. p. 124. (80 edit.) 
Stuart's View, 283. Dif. bang. 2. f. 182. = 
427). 
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they had choſen out their individual, we 
ſometimes find them ſetting him up upon 
A GREAT SsTom in the view of the people, 
and thus hailing him their king (g). We 
have yer the reliques of theſe cuſtoms: we 


chair our repreſentatives in parliament, 


e. And the ſtone which Edward the firſt 


brought with him out of Scotland, and to 
which' the Scots paid the higheſt veneration, 
and id no placed in our coronation-chair, 


having been appropriated for that pur- 
pole ; their kings being ſeated on it, from 


very remote times, when they 0 


their inauguration (5). But to return. 


When theſe northern 'warriold/\rnihac d 
fforth to conqueſt, and poured out their 


forces over the dranches of the empire; 


@ When Rome, with heavieſt ſound, » giant kate 


An „ | 


” . 
Brit. 1043. and the references in next note (6). 


(b) See 3 Tyrr. Hiſt. Eng. b. 9. p. 96. anne 1296. 


| Bupplem. to Med. Univ. Hift. vol. zii. e. 1. p. 16. and 


385. vol. Xxx. p. 204 · Camb. Brit. 937. 
KOI Bee Galli Od fue. 


ſeems a veſtige alſo of the latter uſage; it 


 E88AY ON THE: Ch. ni. 
they neceſſarily had their particular leaders 


1 or captains. And when they had ſertled 


in the countries they thus acquired, ir- 
rounded 'by enemies yet unſubdued, and 


intermixed with the native inhabitants, 
who were generally formidable enough to 


preſerve their fears, and often to endanger 


their ſafety, a permanent captain, general, 


or king, over the particular clans which | 


The king 


repreſents 
the nation 


ſettled, was requiſite. In the Saxon period, 


there were ſeven ſeveral ſtates or kingdoms 
eſtabliſhed in this illand, which had their 


reſpective perpetual chieftains or kings: 
but as theſe ſeven ſtates formed alſo one 
general ſociety, a general monarch was alſo 
choſea(l). = 

When the chief romance of. the 
ſtate, or of the particular kingdom, be- 
came permanent, and when the mili 
capacity and returns were, from the 
continual wars which in thoſe times pre- 
vailed, ultimately concentred in him as 
their chief, it was an eaſy tranſition to ſup- 
* that the individual den his nde of 


(4) See Ganz. Bir. 8 exxz=>ie Her 
b. 7. c. 4. p- 293. 1 Tyry. b. 5. p- 254+, Bick. . 
41. Mill. View Eng. Gr bw 1. c. 3. p. ** >» i 


31. LAW or DESCENTS. 


him to whom he owed his ſervices; and, 
more eſpecially, 2s the idea of hereditary 


ſucceſſion was then partly received, and, 


conſequently, - the chief ſeemed. more ſelf - 
ſubſiſtent than when elected for a tranſient 
cauſe ®, As he thus repreſented ſociety 


as to the military power, it was imagined. 
that he repreſented it alfo as to the property. 


of the lands. Hence was it ſaid, that the 
ultimate property was veſted in him; and 


that the ſubject held his feud of the king. 


Not, indeed, that the king then, or ever 


ſince, could be ſuppoſed, individually, the 


ultimate proprietor of the ſoil any further 


than as the repreſentative of the ſociety at 


large: this is evident, were it needful ro 


urge any proof other than that it carries in 


itſelf, from the demeſne lands of the 7 
King: theſe, in the times of the Saxons, 


were conſidered as the lands of the nation, 
and unalienable by him without its expreſs 


Z conſent O. 


Among 


„ See Stuart's Dif. on the Engliſb Conf. pt. 2. ſ. 1. 


p. 7. and note; and pt. 3. ſ. 2. p. 132. The author 
had not read chis valuable work when he wrote the text 


of the preſent pages; 3 though he has iger made fre- 


| quent reſerences to it in the notes. 
(7) When the king had a power of granting "SN 


the drineſnes were neceſſarily alienable, as they were 


H3 3 


| = 

2 wa 

4 102 
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Feuds di- 


ſtrĩ bu ted 
annually, 


ch. 11. p. 82.; and ſee 2e the Pl of ug 
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Among the ancient Germans, 0 hate 
ſeen that the lands were — out td 


tho 


the fund which ſupplied thoſe grants ; but yet, when 


the demeſnes were reduced fo far as to be ſcarcely faf- 
ficient for his ſupport, the nation interfered, and pre- 


vented any further reduction. See Mill. 2 iew, &c. 


b. 1. c. 7. p. 147. Stuart's View of Soc. in Eur. b. 1. 
c. 2. ſ. 1. p. 26—8. 1 Hr. Introd. p. Ixviii. And 


ſee 2 Spir. of Laws, b. 31. c. 7. p. 430. F. NB. 


14. D. and Stuart's Diff. part 3. ſ. 2. p. 144. | 

Theſe demeſne lands formed the chief part of the re- 
venue of our ancient kings. William the Firſt had, 
it is ſaid, 1422 manors, beſide other lands. His an- 
nual revenue, nearly four (ſome ſay nine or ten) mil- 
lions of our preſent money. Henry VI. had nearly 
one-fifth of the kingdom in value. See Sulliv. 172. 
Mod. Univ. Hi. vol. xxxix. p. 61. Forteſz. on Mon. 
. Bvo. 


p. 459- note (2). 

De Lelme conceives that it is in conſequence of the 
king's being conſidered as THE UNIVERSAL PROPRIE- 
TOR OF THE KINGDOM that he is deemed Mtectiy con- 


cerned in ail offences ; and that far that reaſon; PROSE- 
CUTIONS ARE TO BB CARRIED ON m un nam 


| COURTS or LAW.” Conft. of Eng. b. 1. c. 5. p. 72. 


(edit. 1789.) c 811 
But, with great reſpeR to A. De Lolme, I muſt beg. 


ona to ſay, that the circumſtance of proſecutions for 


criminal offences being carried on in the name of | the. 

ling does nat appear to be the conſequence of his being 

& jooked upon as the _— proprietor of the king- 
| dom.“ 
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the individual every year; when th ey. re- | 
OW again to the ſtate. 'To have given 
them 


U 


dom,” For © the fiQion” of his being ſo conſidered 
is founded upon feudal principles relative to the idea of 
PROPERTY, and not to that or CRIMES : for what has 
the univerſal proprietorſhip of this kingdom (for we are 
not ſpeaking of Japan. See Spir. of Laws, b. 6. c. 13. 
p. 124. ({8vo ed.) to do with the puniſhment of criminal 
offences? But that it is in conſequence of his being 
the repreſentative of ſociety AS TO THE EXECUTION OF 
ITS LAWS, or HIM IN WHOM THE EXECUTIVE POWER 
16 LoDGED, that ſuch proſecutions are carried on in 
His name. All offences of ſuch a nature are injurious 
to ſociety ; ſociety therefore muſt puniſh” them: but 
as ſociety is a mere ens rationis, an abſtract idea, it muſt 
be repreſented in order to puniſh: And, as to the 
' EXECUTIVE POWER of ſociety, THE KING Is, in this 
nation, the repreſentative of it; and, therefore, all pro- 
ſecutions for crimes are carried on in his name. 
This idea ſeems neceflary to ſociety, and to have 
been well underſtood in moft, if not all ſtates ; even 
in thoſe which are rude—as among the natives of 
Africa, Aſia, and America: we find it among the 
ancient Britiſh, Triſh, Germans, &c. &c. See Let 
Afric. b. 3. p. 162. fol. Adair's Amer. Ind. 145. 
Lamb. Obſ. Af. Af: and Am. vol. i. ch. 11. p. 117, 
118. Sir. of Laws, b. 6. c. 5. and c. 13. See 
Tord Laim Trace, tr. 1. p. 40. Stuart's View of 
Soc. im Eur. b. 1. c. 2. ſ. 3. p. 27, and 254. 39, and 
256. Fulc. Clim. b. 1. c. 18. ſ. 4. and N. Nor. 
Ang, vol. i. c. 8. p. 187. Whit. Manch. vol. i. 
ür ie e nee e 
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210.) The fine for which was, by a law of Alfred, 
- fixed at five ſhillings. 


and vol. ii. p. 277. 8 Rep. 59. b. 60. a. 
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them for a longer time would baxe been 
| dangerous to their military avocations 5: 


_—_ would 
e. 8. p. 378. Bacon on Eng. Cu. part 1. c. 40. fol. 


4 Tyrr. Hi. of Eng. Introd. p. 126. Cambs, Britt. 


p. 1043—4- note. See Eunemus, vol. iii. p. 289. d 
vol. iv. p. 193. Law of Forf. 102. 111. and note. 
And ſee Beccaria on Crimes, and Biden's Princ. of wat 


_ Law. 


Solon, to the queſtion, « Which | is the ned . 


fedt popular government ?”” anſwered, That, where an · 


« injury done to any private citizen is ſuch to the whole. 
& body.” The whole body therefore ſhould. puniſh 3 


but it ſhould puniſh by THE REPRESENTATIVE: OF- 


ITS PUNITORY POWER. 


Among our Saxon inceſtors, a fine \ was Wi on. 


all criminal offences, even down. to that of e 


or, as we now term it, © breaking the cloſe or fence ;* 
(quare clauſum fregit ; ſee 3 Bla. Comm. c. 12. p. 209 


And with us, at this day, all al denominated 
crimes are conſidered as offences againſt the public or 


ſociety, and proſecuted by the crown : and for all ſuch _ 


crimes, down to the loweſt treſpaſs vi et armis to the, 


individual, a fine or forfeiture is, in ſtrictneſs, due. 


See 1 Blaciſi. Comm. c. 7. p. 268. 3 Bid. c, 8. | 
p- 118. 138. 2 Hawk. Pleas of the Crown, c. 2. 


. 3. Sir The. Smith's Com. Wealth of Eng. b. 1 


and 14. 3 Co. 12. a, Burton' s Excheg. vol. i. p. 407. 
So whatever affects THE PUBLIC as amore acts. | 
ſtraints of trade, &c. 1 hus a dyer was bound that he 


ſhould 


Fe - 
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ſhould not uſe © kis craft” for two years; and Avis 
held, that the bond was againft the common-law ;— 
«Ard, by Gd, (faid the old Jadge,) if the plaintiff 
<< were here, he ſhould go to priſon till be bad paid a 
6 fine tothe King. See 11 Rep. 53. b. 5 

All crimes or offences of a public nature are therefore EE 
;diAtdble at the ſoit of the king, as the king is the 16 
preſentative of the public as to the execution of the 
laws; and an indiment is ſaid to be Hs ſuit : but 
for whatever is of a private nature, the offender is only 
puniſhable af the fit of the perſon injured. See 2 Hawk. 
P. C. c. 25. ſ. 3, 4. 4 Comm. c. 15. p. 218.; and 
3 Com. Dig. 504 6. Indictment, (D.) and (E. ) In- 
formation, (B.) p. 520.; and ſee 4 Bla. Comm., c. . 
p. 2. 2 Strange, 788—92. 


Though THE KING is, in this nation, n 
its chief magiſtrate; (ſee 2 . P. C. ch. 1. ſ. 1.) 
yet he has delegated his JUDICIAL POWER wholly to 
his judges (unleſs it be when he is conſidered as pro- 
fiding in his ſupreme court of parliament, . (See 12 Co. 
64.) or upon appeals). To ſuppoſe him to be at once 
the proſecutor and judge would be abſurd: (See 1 Sir. 
| Laws, b. 6. c. 5.; and 2 Hawk. P. C. ch. 1. f 2.) 
And was he to be a judge in any other ſuit, it would 
preclude an appeal: for to whom can we appeal from 
ſupremacy itſelf ? But (ſays the celebrated Fan 
PauL) appeals are neceſlary ; as it would be tyranny. 
to ſubject any one to the opinion of a ſingle judge, wha 
might thereby oppreſs him at will, Sovereign princes, 


would have diverted their thoughts aud 8282 
care td much to agriculture and. the — 
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arts (n). But yet agriculture was nece(s 
ſary; and therefore they were aligned 


them annually, To give them for a f 
time would not have afforded them an op- 
portunity to have gathered the fruits of 
their labours—to have reaped what they 
had ſown. But when they had acquired 
lands in the ſtates they had conquered; 
when they had obtained the habitations 


therefore, (he adds,) do not paſs ſentence 'themſClves, 
that the perſons condemned may have the benefit of 
appeals,” (See bis „ ©. 3. 5.45 
51.) 

. although the court of K1NG's BENCH be al? 
ſidered as peculiarly the KING's court, he being ſup- 
poſed to fit there in perſon, as he once actually did: 
(See 2 Barr. 851—2. Sulliv. 300. lect. 32. Dal. 
dnl, 275.) and thy ſtyle of the court ſtill being 
| coram ipſo rege (See 3 Bla. Comm. c. 4. p. 41. 

yet the judges of © the court” give the j * 
and not the-king. And therefore a writ of ee ; 
from this court into that of parliament: yet this does 
not involve in it the abſurdity of an appeal to a ſuperior | 
power than that of the king himſelf ; for till it is 70 
HIM in parliament: and not under an ides that the houſe 
of lords is, in ſuch judicial capacity, ſuperior to tko 
monarch, who is bimſelf the — (Ses 
12 Rep. 64—5 -) i 


(a) See Lowman on the Civil Gov. of the Hedvting | 
c. 4. p. 56. 2 Bla. Comm. 55. c. 4. 
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they were compelled to ſeex; when the 


turbulency of the times permitted, and the 


bleſſings of agriculture, and of the rem 
nants of the arts which they diſcavered 
among the people they had ſubdued, had 
excited them to ſeek more permanent dwel- 
lings, they required intereſts of a longer 
duration; and the reaſon for their annual 
change of ſituation had now, in a manner, 
ceaſed. 


It is not to be ſuppoſed, chat perſonz 
uſed to annual poſſeſſions would have been 


contented with efates at will (n). And as 


they came over with a view of obtaining 
_ « a local habitation,” it is moſt probable 


conquered lands, had each an intereſt of a 
longer, and not of a ſhorter duration. 
| Thoſe, indeed, who then fo obtained lands, 


might have dealed them out again to their 


| followers or relatives, &c. for a ie eſtate— 
for a year or at will, But, however, it 
ſeems pretty clear, that ſoon after their 


ſettlement in the conquered ſtates, feuds 


became for the lie of the feoffee or donee. 


And, fince the completion of that celebrated 


ſyllem in this iſland by William the Firſt, 


if 
(e) See Sullivan's Lee. left. f. p. 50. (2d edit.) 


that the Saxons, &c. who then ſhared the 


for 
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Cilb. Ten. 


Leffce for 


years the 
bai ff of 


the free- 


holder, 


life, or in fee, ſtill the ultimate property 


the tenant had but the dominium utile, or the 


584 v oN THE c. m. 


if not long. prior to that event, an eſtate 
FOR LIFE, either of the donee or of fome 


other perſon, ſeems to have been thought 


the leaft eftate which a ſoldier, or freeman, 
could 


accept of, as ſuch, in . 
military capacity. 


But though the tenant had an eſtate for 


was conſidered as veſted in the king, and 


night of poſſeſſing or enjoying the lands ſo 
Siren. The rossgssion of the land was 


in him who had ſuch intereſt For LIFE, 


or ſome GREATER ESTATE, but could not 


be in him who had a LE+s intereſt, Hence 
LIVERY or $EISIN was neceſſary at the cre- 
ation or transfer of an eſtate of FREE—- 


HOLD; but was xv given on the creation 
of a LEss eſtate. The FREEHOLDER had 
the FEUDAL POSSESSION; and if he had 


granted his eftate for years or at will, yet bis 
poſſeſſion was ſtill conſidered as exiſting 


and the enjoyment of the leſſee was. that of 
the leſſor: the leſſee being conſidered in 


no other light than as the bailiff or fervatit 

of the freeholder, and accountable to hit 

for the profits of the lands at a certain and 
: | | ſtated 
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no other is ſaid to be -SE18ED of; property 
in lands but he who. has @ FREEHOLD 
 eflate. He whois A LESS is only ſaid to 
be pos$ESSED.; and that not properly of 
the land, but of the term of years (þ). He, 
therefore, who has A FREEHOLD, 18 ſaid to 
be SEISED, and to have THE FEUDAL | 
 Po8SESSION:; and. e converſo, he who has 
the SE1SIN, or FEUDAL POSSESSION, hag 
the FREEHOLD: for ſuch is the definition 
of A FREEHOLD ESTATE (9. 
And hence ariſes the diſtinction is our Freehold 
and chatted 
law between A FREEHOLD and A CHAT TEL intact. 
INTEREST : As the poſſeſſion of the leflee 
is that of the leſſor, THE FEUDAL $1SIN - 
remains IN THE TENANT OF THE FREE- 


BOLD ; and if he has a deſcendible eltate, 
it will deyolve on his death to mis own. 
e the perſon LAST SE IS ED: but 


if 


60 Bee MU. View of Eng. Gov. b. 1. e. 5. n 86. g 
Gild. Ten. 39—49% Oe. Liu. 339: ban (l amd 
s 2 Blodkft Comm. 141. ch. "op 
(8) See 2, Bla, Comm: 144. c. 9 


tg) See Bid. 1 104. c. 7. and the authors Sane qu ( 
and and Cv. Liu. 55 note (1). 


n 


* 77'S 


if che deſcendible eſtate be xrFerAUr 


ESSANY OY THE C. . 


UPON'A PRECEDENT FREEHOLD, the vu 
DAL SEISIN is in ſuch PRECEDENT TE- 
NANT ; and, conſequently, 

There can be No MEsNE SEISIN of 4 
REMAINDER OR REVERSION expect upon 
an eftate of EREEHOLD, ſo as to make a 
POSSESSIO FRATRIS (r), while ſuch re- 
mainder or reverſion continues in a regular 
courſe of DESCENT (5); except by the exer- 
tion of certain acts of ownerſhip, as by 
granting them over for term of life or in 


tail 005 ; for ſuch remainder or reverſion i is 


| ſo 
6% See wits ©: 1. "IR 85. | _ 1 
Nor ſhall the deſcent of ſuch remainder or reverſion 


take away an entry, or put him who has right to bis 


action. Co. Litt. 239. b. 243. 4. 244. 2. Nys 


| Max. 35. ch. 16. Finche's L. b. 2. © 3 5. 120. 


x Co. 13 b. 8 Ce. 101. b. 3 1 


f © For if it be granted over, it * 
the grantee; and makes him the ſtock of deſcent: 
and, in ſuch caſe, the perſon afterwards claiming — 
deſcent, muſt make himſelf heir to ſuch purchaſer. See 
Hale's Comm. Law, 269. ch. 11. 


(. See ante, ch. 1. £ 3. p. 73. r 1 65 


| Fir didenirtien of foch ate of ownerſhip, in theſe 
caſes, is equivalent to the actual ſeiſin of an eftate 


: F 
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ſo, veſted as, to be capable of being ſold, 
deviſed; &c. by the perſon entitled 20 it (u). 


Nor can . * neee or QUR» 


2311622, . 


* ep of being 02400 into pölfe on by 
entry. For us an actual entry is not practicable in the 
caſe of ſuch reverſion or remainder, the alienation of 
them for a certain eſtate is ſufficient to turn thedeſcent: 
ſuch grants being {before the ſtatutes 4 and 5 
c. 16.) always attended with attornment, the noto- 
riety of them, and the conſequent alteration of tie 
tenant, was deemed equal to the actual entry on à de- 
ſcent, or livery of ſeiſin on a gift or ſale of an eſtate in 
poſſeffion ; ſuch attornment being originally coram 
paribus, and in later days ſufficiently atteſted (1). And 


for this reaſon, a reverſion could not be granted over 


to take effect in futuro . 
ſeſſion (2). | 

(u) Brooke, Deſcent, 30. 30. Eflates, 24. Scir. Fac. 
126. Cs. Litt. 14. b. and note 4.; and 309. ä. 
2 Blat. Comm. 175. ch. 11. 2 Co. 67. a. Perk. 
f. 88. Kitch. 306. Touchft. 238. 242. and 253 
See 1/ef. 175. 177. and 2 Athins, 206. 


Ds = yr 281 5. G. Lit . 2 


> Finthts 
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(1) See Ploaud. 25. 152. Gilb. Tm. 76 · "ſed Oy 


and p. 81. edit, 1757.) Co. Litt. 309. a. Touchſh1 253. 
Sullivan, 119. 2 Bls. Comm. 317. c. 20. 8 1 Com "Da. 
tit. Attornment. 


44) e 155. 43. 86 Co; 7 N Grab 
a Comm. C. 11, P · 165. | 


e (x), K* lock: remainder" or re 
verſion. - Aq\ 233 © 
Thus if land be given in aail;-and'the 
reverſion in fee-fimple deſcend or come to 
the tenant ip tail, yet, during the-eſtate» | 
tail, he cannot be ſeiſed of fuch-reverſion 
ſo as to make & POsSESS10-FRAPTRIS A 
here a perſon, having iſſue a ſon and a 
daughter by one wife, and a ſon by ano 
| ther, gave his land to his eldeſt ſon in tail t 


the eldeſt ſon, who afterwards died without 
iſſue: and it was held, that the youngeſt 
ſon ſhould have the land, and not the 
"daughter, by reaſon that it was in reyer- 
ſion, and not veſted in poſſeſſion zin, the 
_ eldeſt ſon, during the eſtate- tail: as it is a 
pews. \'FRATR18 which makes the ſiſter 


hd 


Nich“ s L. b. 2. c. g. p. 125. a . 0 
8 C. 96. a. Brooke, EG. 67. Pethins, ſ. 315. 313. 


333. 340. 445. F. N. 3. 150. A. Fitab. > = . 


Deu N. 88. 16. : N 


(0 Kitch. Courts, 319. Brooks Teh wo Curteſy 
44 10. Dyer, 387. pl. 44. Co; Litt. 29. 2. and b. 


* 15. e 13 


w 
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the father died, and the fee deſcended to 


* 2 a 4 
. 14 v _ 
19 


Peri. Ten. par be Curteſy, 1.467. Finches L. 2. 


' 
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- 
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| - Chuapwhile.chelefire-talleintivac Sc 

-cetild ot be AKEL Sni UP the 

reien in ſwesſimple; ſo! aws NH Me . 
deſcent io ſur be ould not be ſoſſec cr 
im poſſeſſm rt one nd dhe Lane n 
An eſtass- tui will ονerge in 4 fee (= 
But had he become TENANT Kirn . 
menten ver Lertder“ W dul 


e 


"Jha 


HED 


_ ©1140 ian att z aunt 10. 477% by 


; e e bag bns as he 5 i 
* 


N 7 . 
25 Sp 2 


Bye — pt. 
247, M$+4 306. 85 3 Q. 44 e 
| ao 44-'a. a be.9- r = 

ſ. 8 N. B. 196. K. Noy's Mar. ag, - 


Carth. 128. Gilb. Ten. 8 I + 376, -—" 
556 wife 


iſee Me ka of Nin en 
nir andothers; in a W/ilſ.cp7 2 i ͥe, 
that that caſe js, mifrepayied jn Miene ait veilly = 
determined, it direQly Juppores the dofipe.hers aid 
Jos. Te was determined in favour of the daughter by 
fin ventre. And ſee Dyer, 325. pl. 38. in point. | 


) Pago. 296. 2 K. Gr. 3. #6. 75. b. 
75.4. * 588. 4 Bl. 


= n. ch. 11. 1 


1 


l 44 *B88AY OW THE! Cu. m. 
a -teltabt Uuring his life i; yet, in wille 1. 


dent forlife only; when ſuck Mie Elte 
1 would mesge in the fee;; which would then 


2 


— 


| | | conſequently, be ſubjsc to ritib r- 


1 caſes: $1! 7 v4 SLIPS © 
Lands deviſable by cuſtom! weie-giyta to 
8 in ſpetial rail, the re- 


_band deyiſed; 


AND HER  FRANK=TENSMENT' MERGED 3 


= ſhe was tenant in tail + Mer pain, 
Kc. () 


P „ 


the : heirs of the body of the: huſband; 
"oy. wile died without . between 
| them 


% 


0 n Co. tated 11 Ce. 
80. b. and the books. — e 


in the next page. 


| ſpe, it in a manner ceaſed, and t te- 
= nt or donite- would have been 5 


berome egeeuted iH (POSSESSION nnd, 


TRIS; ,. AND covrTa3y;) ab ic the 


maipder to the kuhend, in fee; he huſ- 
mainder to the wife, 


r WAS 0 IN aß err, 


80 ere 
and rife in ſpecial tail, with remainder to 


+ * — 5 "Was, wy, oor, 
pn hk Ny &c. Las 
vt feder huſband, a 801 
28 y died without iſſue, the v wi ag: ** 
right, heir, eee Genz god LT 


0 obs. TENANT BY THE CURTSSY ; 

then this fee deſcended to the wife, the 
was zenagt after poſſibility of iſſue extinct, 

- and the freehald was merged. or abſorbed 
in hers and 5 wife had the fee 


ele 
%) 2 If 


or I 625 1 1. Bl e 
eee 58. when citing 5% E +. f. 4. 
«Pk + 59 EA 3. pl. 9. 40d was determined as 

10 e aer, I find alſo in ſome of the French 

. $0 2 $07: 318, in point... , 


— — — — —— — — — 
* = — — te was r ow oo 


For life, 


Aar. 2% © 4. 
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3 te me neir enter, and hie entry be 


DEFEATED by THE. ENDOWMENT or 
nis M6 TRfk, he can have 10 4 ervär 
FN trim of the REVERSION | or THE Fifty 
tur, "Wh part c el "I 


de ſuch 
114). Nor tai be have an erer 
which 977 "Rik = 


Str of lands of 
A Kant By THE | 0 Fart 


TEE APE 1 TIT 2 

; 1 "BP | * in SAW Ad AY 5 i Thus 
40 See ante, a, ſ. 3. p. 66: Brel, Nan, 
19 · Titeb. 319. Brooke, , Ten. par le 


Gilb. Ten. 23. LA 170. N 55 


Co. Lui. xlr. ö 

| . ” 9 STE = 19418 ray LH 
© 1 — c. 1. 55 HS: 

RFA? B. 1 

2 . ou nl yh 5. 4 3 


Kitchen. 2179. Cre. Car. 411—12. Cre. . Ks. 
31516. 8 Co. 96. a. 0. Litt. 239 · h. 241. b. 
Ein. Ten. 23. (edit. 1930. p. 1—19. Fort 27 
Co. Liu. 11. b. 4. 2. note (6). 17. b. 4 tiots (4), 
3 Co. 6. b. See Did. 42. 4. See 1 fd. 35 
Ar. vol. i. p. 645. Delernt, (A) * 8 
353- F. N. B. 195. b. and 9. b. e 
* 8 Eo. po,» Leb 


242. 


and 17 * 
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Thus when there is an anterior eftate of 
| FxenoLD, the actual ſeiſin is in the f 
ſeffor of ſuch eſtate; and, conſequently, the 
perſon entitledtoan nicteſt expectant there- 
on cannot bly be ſaid to be actually 
iel thereof on a melne deſcent (F), 
When "ont zsTATE IN FEE-STMPLE, Enccmor 
thetefore, 18! LIMITED ON ANOTHE - ih 
by way of executory deviſe, it muſt fe 
under the ſame rule; and Tu DESCENT | 
of the conTINGEenT FEE cannot allow of Contingent 
ANY e which might turn h 
| deſcent ti). n Ne 4 | 
A Tb the principles which” affly to 26g = 
the defcent- of an eſtute 1 PossesstoN, do 2 
nothp o the deſeent of an eftatein-re © 
minder cr reverſion ' ut on an 
ESTATE or FREENUID:” but they apply 
hen the particular eſiste 'is only FOR 
Yran$;"a tedant for years being conſider- 
ed merely as the bailiff bf the freehblder, 
and to told the poſſeſſich for nin * * 


1 3D 2113 * nw 5 Pa. R * 3 pat, * > inf 


. Segen, 6 · c 1. fd? · 1 "th dani 


ber Saptlonext: ſeQion, t 1422 nch 


(e (2) 4, Os: Er. 49. b. ge bee 
Butler's edit.) See alſo ante, ch. 1. 1. 2. 248 


this ſect. p. 108, Fi 
11 of) IL * * 4 52 >) 


if 


tis Ess ON rr cn 

12028434 20k 1 £899923% lod oabbel Ala Sub 

e OR eee 243, £4; e, ao gobee = 

hs eber 156 499 ,ν,ð 

| 2 ae een N. nA 

whom be muſt ahe bimfelf Bs 

where there has been? eue Se 

IN the laſt don end e ſeen Gee riit 
" can be no meſne ſeiſiu of ai 2 * 

N thi a freehold; -whee futh': 

continyes to deſcend and. ibe partieutar 


: of , ownerſhip have not been 7 8 
A, therefore, it muſt — 


* e 


2 . muſt, Oe” 7 8 
ſelf heir to him in hom ſuch, ch, eſtate - rſt 
veſted by 8 in a 9 8 
F ye been. ex 0 


925 eee ih _ 
45h before ,put (a), if a * 15 tall de 
made, and che reverſion deſcends: to tbe 
Denie n- A fo ule) of the donor; 
dich eldeſt ſon,” being allo: . 

dies, leaving a ſiſter of the, whole, ad a 
brother of 4 the wash: the by = 


| fr * 1 n Vs 05 408 Ft 
(a) Se the fi, % nz 


d ek ö desen 
ce Half · blood ſhall ſucceed to the reverſion, 


and not the ſiſter of the whole. The rea- 
ſom of this is evident: the reverſion de- 
ſcends, on the death of the eldeſt ſon, not 
to the * heirs of —— 8 


heirs, of the father, or perſon who made 
tho gift, or of him to whom limited, given, 
Sg. And therefore, as the younger ſon 


(bythe. ſecond ventre) was, on the death. of 


the;6ldeR; (by. the, firſt ventre) the right 
beit of their common father, the donor. (for 
he wi of the whole blood to- him, and, 


ſe and ſo take place of his Gſter (o) 


3 well as to the eftate-tail * off 


p 
2¹ 


af? 1 therefore, a reverſion or 


(31! 790 corftiones 
0 OJ, aba! Yo „ ; Is { 


— — — 


unger. ſon ſhall ſucceed to the A. 


Fe upon an ws: of freehold cute 2 


being a male, ſhall be preferred to an elder 


: 1948 Se aue, 8 3 en 


© n Anek p. 86. (0. 
$ SI ay: 2 4 39" : [6 


the 


Aren rA ein. 


confuuos in 4 courſe-of "deſcent; without 
ſack ac of ownerſhip execritd, fur | 
ſion, &c: fill continuallydevolves,” on the 
death of ene particular heir, to the perſon 
who can re make bimfelf Heir to the do- 
nor or puchaſer, withaut any regard to 
the very heir of the precedent perſonwho 
tubcecded to it iᷣy agent; till, When the 
Pucticulat. eſtate is detetmined, it ultimately 
veſts: 2n pgſeſton in him who, af ub a- 
terminatiam, is the right heir of ſuch do- 
tory purchaſer, or original remainder - man. 
For us there was no intermediate perſon 


|  aftually ſeiſed of ſuch reverſion or remain 


ders no ohe could, as we have faid, be the 
mean of turning its deſcent, and becoming 
| new ſtock or terminus; but ſuch ſtock 
muſt yet be the donor, purchaſer, or re- 
mainder-man, and muſt ſo continue if 
no - alienation be made) till ſuch, eſtate 


3 ; ſhall. become vESTED. IN ; POSSES8I0N'\; 


and, conſequently, it will be abſolutely 
neceſſary to prove on every devolution A 
deſcent, not from the immediate p redeceſs ' 
for who. took by de ſcent, (for with. 1 8 | 
ſuch, we have now nothing RIES | 
from the donor, purchaſer, or original te- 
mainder- man. Whoever, therefore, oan 
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make himſslf heir to ſuch donor, te. will 
be entitled ta, the jnbgritance- in reverſion 
or remainder, though expeRant, but get 
ot, ſo as to be capable of tranſmitting it to 
us. 08n; right heire, (as ſuah, ) except by 
gaming at aver (, till it becomes veſted 
in poſſeſſien, by the determination of the 
particular eflate::which ſupported it, or 
whereon:it was enpectant, (when: ĩt would 
ceaſe to be a reverſion or remainder,) in 
him who ſhould be, at that time, the right 
bei of the donor. de. which perſan would 

then become the ſtock of deſcent, and him 
from whom the future pedigree muſt 
run (e), on e erer 2 


: inf). d: WX. K 128 Den a4 1 
40.0 1:31 Web. i 5 MY 
t 10 αffƷAün gg w ee Ping - 


(4, See ente, laſt beuge 1 130, Lens 


(7) Set Hare Conting. Reni. 449; "(zi edit) c. 
Lim. 11. b. T4. a. 6. a. 3 Co. 42. Cro. Cav. 
411. 8 Co. gb. 2. 1 Co. 95- 99+ Plaad. 56, 
11 +485. 489. Brooke, Deſcent, 2. and 58. Done, 
5. A Seine Fac, 126. Gree, Eliz. 2345 

29- l. 63. See 2 Cam. Nig, 402 22. 

110 J 4 $1, Deſcent, (C. 2.) ae 
Gavelkinf, Appendix, (laſt page but two.) _ 
W N + 


OO See ch. 1. ſec. l 5 and 42. 
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nr  Soalfo with reſpect to contingeticies and 


executory deviſes: thus on a deviſe to G. 
in fee; but if he happened to die under the 
age of twenty-one years, leaving no iſſue; 
then'to P. in fee t after the deceaſe of the 


* teftator, P. died in the life-time of G: 


who afterwards. died under the age of 
twenty-one, and without iſſue: it - whe 
| held, that the lands veſted in P's. heir at 


law, upon the happening of the contin- 
- gency, (via. on the death of G. under age, 
and without iſſue,) but that the intereſt; 
while it was contingent, did not ſo attach i in 
G. who was heir at law to P. on ber de- 
ceaſe, as to carry it on his death 10 bis heir 
at law, who was not heir at law. to P. hut 
| that it veſted in that perſon. wo was 
HEIR ATLAW ro P. (che firſt purchaſer) 
Ar THE TIME OF THE. conTgnorncy : 


» [2427 
| HAPPENING (g). e en 


ID] See 2 N 29. Gn Searle and 
| ited alſo in Fearnea® Contingent Rene. 448. (3d edit.) 
. And fee Cre. Car. 419—13. , Hobart. 33. Pld. 
| 485. 489. 3 Com. Dig. 51. Descent, 0 4% 2 
* 1 . 148.4. tit. Poſſeſſi Rami; and com- 
ap N ME 
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on the more fully Aueidating the e. 
Ittines inecleated, and in erde to ſhow 
os View the differeut manner in whith 
an eſtate vr rb IN. Pogstss10N and one 
15 LIEMAMmpkEkR OR REVERSIONR EXPECT- 


"ANF re a FREEHOLD would deſcend, 1 
Pe Ta 


A * "Ti now proceed to exp! lain. PN 1 a 


to chain Brown. | {DOTY "Out" 
Gly ©" On the death of Beijkiaia Brown, the 


*remainffer would deſcend, "1, to his eldeſt 
ſon, (by Aune Lee,) Winiiam Brown ; und 

from him Adly, to his eldeſt ſon, (by Serah 
Watts, )Ifazt Brown." \© frac dying without 
: illue, e mult again ſeek the right heif of 
his father William; as the repreſentative of 
his grandfather Benjamin ; for Iſaac, hav- 
ing never been actually ſeiſed, could not 
tranſmit it to his own- heirs (as ſuch). 
Nov 


bjoine a table ot  Glendar,” which'T 


W 


ppoſe "then an eſtate given to Henty bn of 
Warden in tail, with remainder over in os XA 


84 en 14 . Ch. i 


Now | we. find on Mes A 
daughter by his firſt wife, and. a ſon by his. 
| ſecond; theſe his children are both in the 
fame degree; but the younger being a ſon, 
and ſo more worthy of blood, he (George) 
ſhall (3dly) ſucceed to the iuberitance i in 


exgluſion. of bis elder fiſter (p).:, George 


dying without iffye, we muſt, again ſeek the 
heir of his grandfather, - which now uadee 
niably is (4thly) Lucy. Lucy dying like» 
wiſe withqut ifſue, whereby. ber. father's. 


iſſpe are extinQ,, we muſt til enquire for 
the. ;heirs. of the, remainder-man,;, whom 


we now find to be (Sthly) John Brown (his 
ſon by his ſecond wife). The x : 
then, deſcends from, John to. (Htbly) 7 


eldeſt fon Edmund; and from him to. 
(74bly) his only ſap James. James dying. 


without iſſue, we, myſt once more. n 
beir of the remainder-man, whom xe find 
among the yet living iſſue of John. John 
leaving a daughter by one wife, and a ſon 
and daughter by apather, the remainder 
deſcends. (8thly)-x0,. Henry bis. ſon by 
. . of the anne, 


= 
hd ie k, 
„ 


(a) See laſt ſeQ, p· a a 
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| but he! Hag wer inte, we 2 
belt ts Mf lie by Giffer@nt Wilks; 


theſe daughers being iu the ſame degree, Aull 


both equally the-childied of their olf 


father; thwugb whom they 9 
_ this do nende ( mall (ythly) Wecselt 

parc, u One of theſe Ginghters dylug 
— —ů—— 1 Ul f 
me scher mat den fucked to the wüde? 
fbr me en t cin t Reif to tarde | 
—— ut 4s the "ior? Htlly Khir” of 


25 17 5 8 the 
| 2 Ra t nb 
e — on cher dear, | 
298 2 Yew! tions e n Fee 
go 0 * n =, * 35 b 3 Tm Anden 
"(hb F 


— * LF: 
1 He e xing eb. a 

children der A . Comme: e 
See F. N. Brooke, Deſcent, 20. end u. 
7 25 * on Inher. 36. c. 5. Hales 
Cu. Law, 264. note (x), and 266. ch. 11. Kitch. 
Courts, 218. k 0 


u. i. u. his ſiſter of the hole · hlood i: Nui though 


wb, SSA n THE. .t o. 
or, that of. their iſfue, Son) «voted 
dna of the xemaipderrman, are hecoine 
tin, we myſt, yer ſeek His tha ders: apd 
this we find to;be-(zathly) Bridget Brown, 


| the; half · blood ſucgeed — 
whole. among T' FE. Þ86GENDANTE 
amin, according to che worthineſs gf, ſex, 
S priority of birth yet, ſych;;remainder 
being legally volte in Benjaming be; none 
1s the perſon from whom it mpſt bg Tier 
and to whom the perſon claiming; muſt 
e Sen 
called the god. among 18. deſyenc 
Ants, are only. of. the, half.blood. 50 cac! 
| other, but. F Jerjxed from bim 
felt. Hot angſe o half 


im, being not (by be] er 45 


ite ſme couple 
i cannot polhbly, ſucceed e. 
Aud, therefore, though Timothy B = 
is the right heir (on the death of Ni. para | 
Id his iſſue)'1 wo Joſeph Brown, thejr com- 
mon father ; yet it. is not. bis heir that we 


2 ſeek; "but the. bar of Benjamin; el is 
not the eee 05 


= e 


- 
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Malt bloed % Mu) be ſhall Bot ſucceed io 
the tewhinder z but ſuch remaihder mA 
' deſcend 15 Beidget, his ſiſtet of che whole 
bid dr . eaſe ſhe die withoht 
ifve, it ſhall ru go (1a chly) o Thomas 
Bropen, her uncle; and the iſſue; of Jo. 
ſeph, by Emma Atkins, he for evet en- 
cluded, as they can nevet be Ihe right heirs 
df 'Degjamin,: the firſt purchaſer, from 
Womit mpuſt fill be claimed. Om the 
death of Thomas without iſſue, thei re- 
 rhajnder Wan (13 iy) go/to bis uncle, 
Daniel Brown; (Stephen not being de- 
rived: from he ſame cope of anceſtort a8 
Beujamin, ſhall. not ſucceed z) and from 
Daniel itſhall(r4tbly) 80 to Abrabam. the 
. e and Batbata Brown:. 
But badi it been ati eſtate in romnicion 2 
it ou have deſeended very differeath — 
Prin gone from Benjam 5 
(1 Witliam; this to well Take : an 
| Ie to (UF) Lucy Brbwn} who beir 
; "tow LAST 8 ls, 
0 the perſons entit pantene F 
4 (ppg He hero a&ual"feifin,.) 1s B- i 
con THe" Tock or "DESCENT; ah 
"therefore we muſt how ſeek” for the heir 
of 


2 . 
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| 
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| ; And now all. the Ane af lie gradfather 
jog extioQ, we muf 


ESS T OW THE ct, 
end Gi 


_ William Brown, leſt iſſue a thin} i{Gtorgs) EL 


by his ſecond wife; but ch ſe Being but 
of ahe uArx-xLSo ro 10 hall tever 
inherit as heit To HER,"3Goubk" rhe Aud (1 
ſhould eſcheat io the lotd;-"Wihen mut 
go one ſtep higher; and here C find N 
her-avin Sufannah to be her heir ef te 
whale blood: Buſannah dying without 
aac; the eſtate again de vd ve and/as'we = 
ſappoſe her to have beten RC Unt 


p, we muſt find out who id ns heir 


10 ux: and this we diſconer to bet 
George Brown, che ſon of her brother Wil- 


liam, who, though of the half-blood (o 
Lucy, is of the whole bloodiito/!Suſenndh, 


and, therefare, ſhall. inherit vu nα (. 


by bis firſt wife Kamele be. 

the neee een. and, Eliſabeth | 
Brown ; for the iſſuæ of Bepjamin by h¹ẽ 
Smith, being of . the - HALF-BLODD-40- 


ni». But Bridget ſucceeding, and having | 
o 


* — 
$343 
| to of 
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Groxcr, ſhall never inheris ag ham uͤ 
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be VII) John Brown, che fon of Benjamin = 
by; Jane Smich; for, though of the half - 
blood to George, be is lineally deſcended 
from the only brother of the whole-blood 


to Bridget, and ſhall, thetefore, (as be 


elder ãſſur of Benjamin are now extina,) 
ſuceced To-uzr'(4). From John it deſcends 
to (VIII.) Edmund; and from Edmund 


to (X.) James; and from James to (T.) his 


aunt Penelope; and from Penelope to (XI.) 


ber aunt Catherine: for though the iſſue 


of her father, John Brown, by Frances Wil- 
ſon, are but of tbe HALF-BLOOD to PENE- 


Lor x, yet they are the now-only repreſenta- F f 


tives of Jou, who was the brother of the 


 WHOLE=BLOOD fo CATHERINE ; and, there- 


fore, the eſtate ſhall deſcend FROM HE R to 


(XII.) Henry Brown; and from IN to = 


(XIII) Felicia; and the being the laſt ofthe 
iſſue of her erandfarher Benjamin, we find © 


Thomas, the ſon of Philip and Eſther, to be_ 
(XIV. HER heir: for as to Bridget, the 
daughter of Joſeph and Elizabeth, it has al- pe | 


ready paſſed her ; and Timothy, the ſon of | 


Joſeph, and Emma, is but of the nary- 
BLOOD « to- ＋ en and therefore ball | 


Nor 
l ſee. 8. 


k 
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(VIII.) Abraham Brown and his iſſue, &c. 
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Nor ſucceed ro HER; but he ſhall ſucceed 


as heir TO THOMAS, being the now-only 
ſon of his brother Joſeph (his brother of 


the whole-blood). From Timothy (XV.) 


it goes to (XVI.) Daniel; and from Daniel 
to (XVII.) Stephen; and from Stephen to 


* 
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Fo CHAP. Want win 4 


Ot the Entry.of a podhumous Heir. 


BY the feudal law the freebold could not Abeyance. * | 
be vacant, or, as it was termed, in 
abeyance : there muſt have been a tenant 
who was capable of fulſilling the feudal du- hold. 
ties, and againſt whom the right of others 
might be maintained. An infant in ventre Infant . 
Ja mere was not, on theſe occaſions, conſi- . — 
dered as in eſſe, and, conſequently, could 
not be conſidered as a tenant. On the de- — of the 
volution, therefore, of an eſtate, the then- beit 
born perſon who was, at ſuch devolution, 
entitled, (as, for inſtance, the brother of 
the deccaſed,) was permitted to ſucceed : 
and tho' the iſſue, while i ventre /a mere, 
was not regarded as in efſe, yet (when af- 
terwards born) as it was the perſon whom . 
the law would have pointed out to enjoy inf. = 
the' inheritance of his farher, bad it been 
in eſſe when he died; and as the reaſon for 
the entry of the uncle had now ceaſed, 
K 2 ſince 
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ſince the iſſue became capable of holding 
the hereditaments deſcended, and of ful- 
filling thoſe duties by his guardian, ſuch 
iſſue was permitted to enter upon the uncle, 
and to enjoy the eſtate. 

Put though the law reſpecting the ſubject 
of this chapter, ſince the time of the ſta- 
tute 10 and 11 WII I. 3. c. 16. does not 
appear fufficiently clear and determined, 
yet it certainly is confined within very 
narrow limits, when compared with the 
| lawas it ſtood before the paſſing of that act. 
Several nice diſtinctions then exiſted, which 
are now, as to this point, apparently done- 
away. However, they ſeemed to have been 
founded upon principles which cannot be 


ſhaken, without ſhaking the whole law. 


| Thoſe principles exiſt, though their appli- 
cation to theſe caſes, and their conſequences 
with reſpect to them, may, perhaps, be 
now no more. Thoſe principles, and the 
deductions which may yet be drawn from 
them, ſtill deſerve our attention, and may 
be conſidered as extending to certain points 
and purpoſes to which that ſtatute does not 
reach. And as the particular points to 
which that ſtatute does extend are by no 

N 1 85 means, 
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may not be improper to conſider the an- 


means, I thiok, fatisfaQeorily determined, it 
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cient as well as the modern law a as to this 


head. 
| When, therefore, a — facorodet to 
an eſtate by DESCENT, or PER FORMAM 
DON1, ſuch eſtate ſbould have been deveſted 


When the 
aſter- born 
nearer heir 
might have 
entered. 


by the ſubſequent birth and entry of a 


nearer heir; but if the perſon who fo 
ſucceeded had claimed by puRCHAsE®, an 
| after-born nearer heir could not have de- 
veſted it. So in the caſe of a remainder 
or reverſion expectant upon an eſtate tail, 
the after-born iſſue might have entered 
and deveſted THE POSSESSION of the re- 
ver ſioner or remainder-man, but could not 
have affected THE VESTING IN INTEREST 
of any remainder. So alſo in caſe of eſ- 
cheat; if the lord had entered for default 
of heirs, and a poſthumous heir was born, 


ſuch poſthumous heir might have entered, 


as he ſtill may enter, _ the 488 d 
revive the eſtate. 


Bur 


„Or entered for candition broket z fee Paſth. 
9 Hen. 7. 25. a. fl. 11. 0 n 


K 3 


Car. 87. pl. 11. : 


—__— 


| B$8AY ON THE .. 
But in order to illuſtrate this mattet che 


more clearly, and to point out the prinei- 


ples on which this doctrine depended, it 


will be neceſſary to obſerve, that he to 


whom a remainder is limited muſt take at 


When a 
contingent 
remaincer 
muſt veſt, 


when the 


_ grantee 


muſt take, 


the time when ſuch remainder — bat 


veſt 1N-IN TEREST. 

It is ſufficiently eſtabliſhed that a re- 
mainder muſt veſt during the particular 
eſtate, or co inſlanti that it determines ; i. e. 


that no chaſm or period can be admitted 


between the expiration of the particular 
eſtate, and the * of the remain- 
der (a). 11 

So it is equally clear that be who takes 
a remainder, (i. e. at its creation, and not 


on a meſne grant, ) muſt take at the time of 


its veſting an intereſt: thus one Jobſon 


deviſed certain lands in tail, remainder to 


the next of his kin of his name; and, dt 


the time of the deviſe, the next of his kin 


was his brother's daughter, who. was then 
married to . 8. The deviſor died. The 


tenant 


(la) Hamme, 23 . Plawd. 25. 33. 155: 485- 489. 
1 Co. 66. b. 8 C. 75.2. 2 Bla Comm. 168. ch. 11. 


See Douglas, 33). And caſe of Reeve and Lang, in 
Salkelg, Carthew, r = 
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tenant in tail died afterwards without iſſue: 
And the queſtion, on a ſpecial verdiQ, was, 
Whether the daughter ſhould; have the 


was not Ihen of the name of the deviſor, 


but of her huſband's name. But if ſbe had 
been unmarried AT THE TIME OF THE DE= 


land? And it was adjudged, without ar- 
gument, that ſhe ſhould. zof : © For ſhe 


VISE AND DEATH OF THE DONOR, although 


ſbe nap been married at the time of THE 
DEATH OF THE TENANT IN TAIL 


WITHOUT 1SSUE, get ſhe ſhould have bad the 


Landl). 
Aud as the deviſe is 1 on 1 
death of the deviſor, and the eſtate deviſed 


(ſuppoſing it not executory or contingent) 
muſt veſt in intereſt at ſuch his death in the 


perſon to whom given, or .not at all; fo 


ne 


(5) Fobſen's caſe, Cro. Eliz. 576. See Bid. 532. 


S. P. And ſee 1 Veſ. 335—359- ; and Powell on De- 


vie, 347). 3 Com. Dig. 37. Deviſe, (N. 21.) 


x Strange, 30. 1 Veſ. 114. N. 2 ef. 210. 10 Mad. 


(Lucas) 376. 1 Vent. 229. See Cro. Car. 410—13. 


and Rebinſ. on Gavelk. Appendix. Cro. Eliz. 334—5. 


m_— 27+ Cited there. Brooke, Deſcend, 24. Done, 


Co. Litt. — NT COS 


4 


Chi IV. 
thete muſt, by the, terms, be a perſon then 
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in. gſe who is capable of taking it, agree- 
. ably to the laſt-cited caſe. Thus, on a de- 
viſe to A. in tail, with remainder to B. in 
tail, with remainder to the right heirs of 
A. in fee: A. died without iſſue, living 
teſtator: B. after making of the will, had 
iſſue C. (who was alſo heir at law to A.) 
and died in the life-time of the teſtator alſo: 
and it was reſolved, that C. could nt claim, 
either as the iſſue of B. nor as heir to A. 
as both died ia the teſtator's life · time ; but 
that the teſtator's heir at law n bee: 
the land (c), | 

So, when a remainder was ee 
as being limited to an uncertain perſon, and 

afterwards veſted in any one anſwering the 
deſcription required, at the time it ought to 
have veſted in intereſt, in them it ſhould 
have remained; and could not have beet: 
afterwards deveſted : as if lands were given 
to A. for life, with remainder to the heirs 
4 and on che death of B. his daugh- 


wr 


0 See 10 Ah (am): e | Phind. 241. and 
agg ans agony eg hee ence 
tion. 3 Com. Dig. 16. Deviſe, (K.) 1 Ce. 105. b. 
 Taxchſt. 414. 452. (N. 2.) Dai 337. 
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ter was heir, his wife being enſeint with 2 
ſon : in this (caſe, immediately on the 
death of B. the remainder veſted in intereſt 
in the perſon who was then his heir; and 
as B. took no eftate himſelf, his beit took 
the remainder BY PURCHASE : the temain+ 
der, therefore, veſting by purchaſẽ in the 
daughter, the after- born fon could not 

have deveſted it (d). For as a contingent 
remainder muſt veſt during the particulat 
eſtate, or eo inſtanti that it determines, it 
muſt at that time veſt in ſuch perſon who 


is tben capable of taking it, or not at all; | 


and when it once ſo veſted in any, in theth 
ſhould it have remained, and could not have 
been afterwards deveſted: ſo here it muft 
have veſted, on B.'s death, in his daughter, 
who was at that time his heir; and, conſe- 
_ quently, ſhould the poſthumous fon have 
been permitted to deveſt it, the deveſting 
of it could not have been till after the 
period deſcribed; and, therefore, ſhould 
f TY s 
(4) See 1 Strange, 30. Kitch. 215—16. Brooke, 
Deſcent, 2. 24. 58. Entre Cong. 92. 1 Co. 95. a. 
137. b. 3 Co. 61. a. Plowd. 51. 56. 485. 489. 
Hob. 31, and 33. 3 Com. Dig. 51. Deſcent, (C. 2.) 


Dyer, 129. pl. 63. Gro. Eliz. 3345. 1 Veſ. 85-6. 
| Dougl, 499- 
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not have been permitted at all: for ſo ſoon 
as B. died, ſo ſoon had he an heir; and fo 
ſoon as he had an heir, (for he could not 
bave had one before his death, ſince nemo off 

bares viventis,) fo ſoon did it become veſt» 
ed; and ſo ſoon as it became veſted, : ſo 
ſoon was it immutably fixed in fuch heir. 
When a daughter, therefore; took BY 
PURCHASE, as being he- then heir of her 
father, or of the perſon deſcribed, a poſt- 
humous ſon was not permitted to deveſt 
her; but when the took as heir BY DE- 
' SCENT, or PER FORMAM DON, ſuch af- 
ter- born ſon ſhould have deveſted the 
_ eſtate (e). And in his point lay the dif- 
uinQion : though this diſtinction . now 
no more 0 


| ante; | 


(e) Brooke, Deſcent, 24. and 58. Kitch, 215—16- 
De. and Stud. Dial. . ch. 7. See Phd. 56. b. 
Co. Lin. 11.b. 2 Bla. Comm. 208. ch. 14. Dyer, 
373-4. pl. 15. Heb. 31. Fn 

So alſo of lands in Borough Engliſh, a poſthumous 
ſon ſhall enter on his elder brother. Tee Robinſ. Ga- 
wait. Appendix, 14. | 

J) See the Stat. 10 and 11 Will. 3. e. Ys And 
1 Viso, 85—b. 2 Vf. 230. 1 Durnſord and 2 
6334 


; 
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Again, a nearly- ſimilar diſtinction ſeems 
to have exiſted with regard to the right of 
entry of a poſthumous ſon on the reverſion- 
er or remainder-man, in caſe of their hav- 
ing poſſeſſed themſelves of the eſtate on 
failure of iſſue living at the death of the 


ts 


The poſt- 
bumous 
iſſue might 
ba ve enter. 
ed on the 
te veiſioner. 


tenant in tail whom the poſthumous ſon 
claimed to ſucceed to in the inheritance: 


As if an eſtate was given to A. in tail, and 
A. died without iſſue born at his death, 


but leaving his wife enſeint with a ſon Who 
was afterwards born; on A. 's death, as 
there was then no iſſue of his body in eſe, 


the reverſioner might have entered; but 


the after · born ſon might again have enter- 


ed on ſuch reverſioner, and revived the 


entail; ſo that his enjoyment of the land 
ſhould be conſidered as a continuance of 
the eſtate ſo given in tail: and, conſequent- 
ly, if A. had made any leaſes which he 
might have lawfully made, they would, 
when the reverſioner entered, and during 
his poſſeſſion, be void as to him; yet, on 
the birth of ſuch poſthumous ſon, as the 
eſtate tail revived, they would have revived 
alſo, and bind ſuch ſon and his iffue as te- 
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nants in tail * ſuch i is the preſent 


law. 
So alſo, when the lord enters in cafe of 


eſcheat for default of heirs of the tenant, 


an after-born heir might have entered, as 


be ftill may enter, upon ſuch lord; in the 


Bot not on 
_ the remain · 


der-man 
be took 


by purchaſe, 


Alter of 
him who 
took a re- 
mainder by 


Ascent. 


fame manner as the poſthumous iſſue of 
tenant in tail may enter on the rever- 
Hoher (5). 

Again; with reſpect to remainders: 
If a remainder had been ſo limited as to 
have veſted 1N IXTEREST on ſuch an 
event, the perſon who was entitled at the 
time it ſhould ſo have veſted ſhould have 
held it againſt a poſthumous ifſue, who 
ſhould not have been permitted to have de- 
veſted ſuch remainder (ij. But if a re- 
mainder once became veſted in intereſt, 
THE POSSESSION might again have been de- 
veſted by ſuch poſthumous perſon as well 
as the e elne in poſſeſſion of the reverſioner: 

„„ 


ks PR ONE Wt See x ele 
349, and 351.; and 2 Anderſon, 9, 10. 


(5) See 1 Strange, 349. Dyer, 94 · Pl. 3Þ and 34+ 
D x Co. 98. b. ä 


en IV. LAW OF DESCENTS. 


As if lands were given to A. in tail, with 
remainder to B. in fee; and A. died with- 
out iſſue, (but leaving his wife enſeizt,) on 


which B. had entered: the iſſue afterwards 


born might have entered on B. and revived 


the eſtate (H. For the rule that a remain» 
der muſt veſt during the particular eſtate, 
or eo inftanti that it determines, was already 


ſatisfied; ſince ſuch rule relates only to 


its veſting in intereſt. And the poſition, 
that when a remainder 1s once veſted it 
Hall not be afterwards deveſted, is confined 


to its veſting in intereſt alſo. As the eſtate 


in intereſt, therefore, 18 not deveſted, or at 
all affected, by the entry of ſuch poſthu- 
mous fon, any more than it would be by 
the entry. of the iflue born during the pat- 


ticular eſtate; there is no reaſon why the 


. enjoyment of the poſſeſſion ſhould not be 
ruled by the ſame circumſtances, ſince the 
principles of each are the ſame. 
Such then appears to have been the hay 
as to theſe ſubjects before the ſtatute of 
10 and 11 WiLL.g. c. 16.; and we may 
obſerve, that where the poſthumous iſſue 
might have entered at common-law they 


are 


Statute of 
Wil. . 
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are till entitled to enter: as the law, where 
altered, has been altered for their benefit, 
and not for their diſadvantage. And it is 
now laid down, apparently as a fixed prin- 
ciple, that wherever ſuch | conſideration 


would be for its benefit, a child in ventre 


Ja mere ſhall be conſidered as err 


born (J). 

The ſtatute of 10 and 11 WII I. 3-2: WY 
has expreſsly provided for certain caſes 
with reſpe& to remainders; and the light 
in which that ſtatute has been taken is very 
favourable to the poſthumous iſſue; inaſ- 


much that the diſtinction mentioned be- 


ing on the 


perſon tak- 


ing a con- 
tingent or 
executory 


an eſtate be deviſed to A.1 in fee, and, if he 


tween a” remainder's being veſted or not 
veſted in intereſt, before the birth of ſuch 


iſſue, ſeems now, if not abſolutely, yet cer- 


tainly in a very great degree, to be don 
away: ſuch child being conſidered as ex- 


iſting, and the remainder being allowed to 


veſt in him in his mother's womb (m). 
So alſo as to executory deviſes: As, if 


die 


(4) I Fo. 85—6. And 1 Durnf. and Eon, 6334. 


(m) See 2 Bla. Comm. 169. ch. 11. Co. Litt. 11. b. 
note (4) ; ang 298. a, note (3). 
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die without leaving iſſue, then to B. iu fee; 


and A. die without iſſue;” but leaving his 


wife enſeint; and B. enter; yet, it is con- 


ceived, that the poſthumous iſſue of A. 


may enter on B. and take the anterior fee. 


And this, it is humbly apprehended, would 
bave been the caſe even before the ſtatute of 


WIL. 3. (2). For though a fee thus li- 
mited after a fee cannot properly be ſaid to 


be veſed during the exiſtence of the firſt (o), 


„yet it is carrying it too far, perhaps, 


to ſay, that it is not veſted at all (p); and 


we have ſee n that it is certainly fixed as to 


103 


the intereſt ot property in * perſon to 


whom limited, ig 2.9! 
ſenſe; as to be tranſmiſfible, &c. (9): 
And as there is a capacity in the latter 
fee to become veſted in poſſeſſion, ſhould 
() See 1 ef. B5—6. 2 Veſ. 230. 1 Durnf. and 
Eaft. 634. 1 P. Wins. 486—7. See 1 Leon. 74. caſe 


101. and cited in Preſton on Eflates, 21.; and caſe of 
Buckworth and Thirkwell, in Collect. * vol. i. 


P- 332- 


(0) 1 Rrarce es Cuthng. Rem. 241. (4th edit,) 5H 
(A edit.) Lord Ran. 203. 


(o) See ante, ch. 1. f. 1. p. 5. and note 60. 


(7) See ante, ch. 1. . 1. N 5-3 ch. 3. f. 2. p. 122. 


1.5 TY As toa baflard eigne and mulier fas 
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the anterior one happen to . : 
(which is the chief characteriſtic of a veſted 
REMAIN DER) (7), it ſeems to follow, from 
| the principles already noticed, that it was 
fo far fixed in B. before the happening of 
the contingency, (of A.'s death without 
iflae,) as to have its poſſeſſion deveſtable. 
by the poſthumous iſſue of A. in like man- 
ner as the poſeſſion of the remainder — — 
in intereſt before that occurrence is ſuffered : 
to be deveſted (s). And as the fixture of 
ſuch an intereſt is antecedent to ſuch. con- 
tingent event, the enjoymentof ſuch exe - 
eutory fee ſhall be ruled by it. And as to | 
the difference with reſpect to the remainder - 
and executory deviſe, as that the poſleſſion 


only of the firſt ſhould be affected by the 


birth of a poſthumaus perſon, and, of the 
latter, that not only the poſſeſſion, but the 
intereſt alſo, ſhall be deveſted, it is 
eaſily aceounted for from the eſſential Ale 1 

ference in the nature of each eſtate. . 


we A # en chat in order to bar the - 


bowl 


(r) 1 Fearne, 38. (an edit.) 148. (a1 BOY 
410 Ser ante, p- * | 
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mufler and hie iſe,” there muſt not only 


be a dying ſeiſed (either by a natural ot 
civil death, and that of lands in /ee-fimple) 


by the baſtard, but alſo a deſcent eaſt; and, 
conſequently, where theſe two requiſites do 
not concur, the mulier or his iFac may 


enter: and, therefore, if the baſtard die 


ſeiſetl without iſſue; and the lord enter by 


ing no deſcent. But if the baſtard had en- 


tered, and the mulier died without iſſue, 
but leaving his wife enſeint, and then the 
baſtard had iſſue and died ſeiſed, after 
whoſe death the poſthumous iſſue of the 
mulier was born, his right was barred, add 
he was not permitted, to enter; as here 
were both a dying ſeiſed and a, deſcent; , 
and, conſequently, the, right of the baſs _ 
_ tardeſtabliſhed. But had the boftard. died - 
ſeiſed without iſſue, but leaving bis wiſe 
enſeint, and then the mulier had entered. 


and afterwards the ſon of the baſtard. had 


tered. For though the law gave the eſtate 


to the iſſue of the baſtard when both theſe 


requiſites * as a' puniſhment for 
| L the 


been horn, ſuch ſon could not have entered 
on the mulier, be not being bartred; there 
being no deſcent caſt when the mulier en- 


464 
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Mefne pro- 


A. and b. 'Gilb. Ten. 27. Brooke, 2 

Comm. 248. c. 15. Piu. 37. 2. 3/1 l. And 
_ yuert, 2s to the law girl, 8 * 
poſthumous iſſue; for if the liberality of the times 
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the mulier's negligence, &c. yet whes both 


_ theſe requiſites did not concur, the iſſue of 
the baſtard had no title at al) (7). | 


Upon the whole, therefore, we may 


; conclude, that wherever the poſthumous 
iſſue might have entered at common-law, 
| ſuch iſſue may ſtill enter; and that the al- 
_ terations which have taken your _ 
taken place in their favour.” + \-+Þ 


As to the intermediate ä from 
fs death of the anceſtor to the entry of 
a poſthumous heir, it ſeems that ſuch heir 
is not entitled to them; but that they ſhall 


be enjoyed by the perſon ſeiſed of "the 


eftate for the time being to his o uſe: 


as if the uncle enters on the death of 


the father, and after wards a * 'fon be 
born, the uncle ſhall be entitled to the 


profits from the n, . death to the back 


of the ſon % n e act 
(5 See Co. "Ta 244 3 a. "—_ 248. b, ons ms 
41. 2 Bla. 


ſhould conſider fuch iſſue as, bern, it would 
—_ it a ſufficient deſeent., 2 4 * 


s Oe, uu le. RN 
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Ot Deſcents, ex * Materna; and what 
_ ſhall, change ſuch Deſcent, and give 
the Preference to the paternal Line. 


F a perſon ſucceeds to an eſtate as HEIR Dekcentes 
to his mother and dies without iſſue, his SG - 
_ heirs on the part of his mother ſhall inhe- 

' rit ſuch eſtate, and not his heirs on the 
part of his father: and, e converſo, if it 
deſcends from his father, it ſhall devolve, 
on the death of the ſon, to his heirs of the 

paternal line (a). 

But if a perſon takes an eſtate BY PUR= Porchoſer | 
CHASE, he takes it ut feudum antiquum ; ag. 
and, conſequently, it ſhall deſcend to his 
heirs on the part or nis FATHER,- as of 
the worthieſt blood; the law never call- eee 
ing in the heirs on the part of the mother . 
to the inheritance of the ſon, unleſs ſuch in- 

- heritance had actually deſcended from the 
er N or r until the blood of the father be 


| exhauſted. 


WO. OB ARES. conn IS. 
» 


(4) See See ante, i 2. p. 89. 
C. 14. p. 222, and 234. 


L 2 


but, as he takes it ur ANTI1QUUM, the 


ritance not wed by the law (a). 
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exhauſted. And when the ſon takes BY 
PURCHASE, it could not poſſibly (by the 
terms) have actually deſcended to him 
from the mother, or from any one elſe; 


ſuppoſed or preſumed deſcent is from the fa- 
ther, to whole line the preference in law is 
given; and, therefore, as it has been ſaid, 
the eſtate acquired by the ſon as @ purchaſer 
ſhall deſcend to his heirs on the part of his 
father (b). 

For ſhould a ſon take an eſtate knows 
chaſe, and it be expreſsly limited to him 
and his heirs of the part of his mother, 
yet his heirs of the part of his father ſhall 


ſucceed to the eſtate: for it is not in the 


power of an individual (nor even of he 
king) (c) to inſtitute a new kind of inhe- 


8 up- | 


(5) Lite f. 4. Ce. Lite. 12.3 and for ante, ch. a. 
note (e and art. . 


(e) Bro. Patentes & Grantes le Roy, 104- Heb 224. 
1 Co. 43- a. and next note (d). 


(A4) C. Liu. 1 3. 2. 2. a. Plowd. 251. 335. Fo 
40. b. 1 Brownl. 45. 2 Did. 334- 


3 o if lands deſcend differently hom che chard af the 


common-law, as in Borough Engliſh, for inſtance, 
the 
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| Suppoſing then an eſtate deſcending ex 
parte materna, we will enquire what will be 
| ſufficient 


| Aa nee full reds en n cle: 
as if one ſeiſed in Borough Engliſh make a feoffment to 
the uſe of himſelf and the heirs male of his body, * ac- 
cording to the courſe of the common-law ;”” the words 
< according to the courſe of the common-law,” are 
void; and the youngeſt, and not the eldeſt ſon, ſhal} 
take the entail. Dyer, 179. pl. 45. Fenk. Cent. 220. 
pl. 70. 8. C.; and ſee further, Of Gavelkind and Bo- 
rough Engliſh, Robinſ. en Gavelk. b. 1. c. 6. p. 945+ 
and 2 BI. Rep. 1229. 
But if A REMAINDER be limited of bean 
Engliſh or gavelkind = to the right heirs” of a par- 
ticular perſon, the elde/? ſon ſhall take. For ſuch cuſ- 
toms are that lands ſhall DEsCEND to all the ſons, or 
to the youngeſt of them; and have nothing to do with 4 
PURCHASE, which ſuch remainder evidently is: and, 
conſequently, being without the cuſtoms, it is the 
province of THE COMMON LAW to point out the perſon 
| who ſhall now take as heir. See Bro. Diſc. 59. Done, 
42. Co. Litt. 10. a. Hob. 31. 1 Co. 101. a. 103. a. 
and ſee Robinſ. on Gavell. b. 1. c. 6. p. 117.; and 1 
Atkins, 607. 610. ; and Preced. in Chance. 464. 
And when the law aſcertains who ſhall take a re- 
mainder, we muſt be careful to recollect that it is taken 
BY PURCHASE. For though this is in itſelf ſo evident, 
yet we may, perhaps, from want of ſufficient atten- 
tion, be led to ſuppoſe, that if there are more than one 
who are heirs at law to the perſon deſcribed, they 
ſhall'take ſuch remainder as they would have ſucceeded 
L 3 to 


. —— — —— — — = 
— — - mn —_—_— 
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Hall ſufficient to break ſuch deſcenty and cauſe 


GE eſtate to go in future to the heirs: ex 
n 


nn for, notwithſtanding we mult thus 


have recourſe to the law of DESCENTS to aſcertain the 


_ perſons who are to take, yet, when they are once. aſcer- 


tained, we have nothing further to do with it; for the 


perſons then take as PURCHASERS. And, therefore, 
if a remainder be limited to the right heirs of A. and A. 
die during the particular eſtate, leaving feveral-fons; = 
as the law declares the eldeſt only to be his heir, the 
eldeſt only ſhall take ſuch remainder. See Co. Lite. 
220. 2. 1 Co. 104.3 and 1 IRE * We 


Barkham. 
But in caſe A. had died, 1 two att 


the law conſiders them both as his heir, hey ſhall both 


take; but as they take as purchaſers, ey ſhall not 
have it in parcenary, (for to do this 1 ty muſt have 
taken by deſcent, Litt. ſec. 254.) but as jornt-tenants, or 
as tenants in common. See 3 Leon, 14. caſe 32.; and 


ſee alſo Heb. 33. Brooke, Deſcent, 24. and Done, 21. 3 


and F. N. B. 219. b. 


So ĩf A. had had three W a6 the Adel of them 


had died, leaving ſeveral ſons; the ſecond leaving two 
daughters ; and the youngeſt be living; and then the re- 
mainderve/?: we muſt enquire who were then ( for it mat · 
ters not who were before, (at his death,) or who might 


be thereafter. See ante, ch. 4. p. 1 35. ; and Brooke, Done, 


21.) the right heirs of A.? And theſe we ſind to have been 


the eldeſt ſon of the eldeſt daughter, the two daughters of 


the ſecond, and the youngeſt daughter herſelf: theſe, 


Herne sthould take the remainder; and theyſhould take 


| 
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parte paterna.—And; in order to effect this. 
purpoſe, the eſtate. muſt be made to fix in 


the 


it in equal portions as joint · tenants. For though had 
they ſucceeded as to the inheritance of A. they would 


have taken per ftirpes, and not per capita (the eldeſt ſon 
one third-part, the two daughters 6ne other third-part 


between them, and the aunt the other third); yet ſuch - 


would be the manner in which they would have taken 
BY DESCEXT, and nat that in which they ſhould take By 


PURCHASE : for being then all equally the heirs of A. 
they all equally anſwered the deſcription given; and, 
conſequently, all were equally entitled to take ; and, 
where more than one take together, by purchaſe, it 


muſt be either in joint-tenancy or common. And 
ſee pe, (Of perſons taking by deviſe.) 


When, therefore, a remainder is limited to the right 
0 any one, (who takes no eſtate himſelf,) the 
are only as 4 deſcriptio perſone ; 
and, conſequently, the perſon taking muſt anſwer ſuch 

deſeription. If it be limited (though of lands in ga- 
vellind, or Borough Engliſh) to the right heirs. of 
A.“ without any thing further; the heirs of A. Ar 
COMMON LAW (forwe have now nothing todo with the 


words « the heirs** are 


_ cuſtom) ſhall take. But if a deviſe be (though of lands 


ſons in the latter, ſhall take: but ſtill they muſt take 


as purchaſers. See Preced. in Ghanc. 464. ,Rohinſ,;on 
 Gavelk. IT REAR 10. a. note (4). 


L4 And 


6. 


at common-law). to ©. the heirs of A. according to the cuſ- 
tam of Berough Engliſh,” or of gavelkind;” this being 
as a deſeriptio perſone, the perſon taking muſt anſwer 
itz; and the younge/t ſon, in the firſt caſe, and all be 


* 


5 . 
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the perſon taking BY PURCHASE ;. | Of, 


in * terms, the eſtate a ml 


And note alſo a difference between a beaten to 
© the heirs of A.” and to the next of blood.” For 


| the latter limitation has nothing to do with the laws 


of deſcent : as the heir of A.” may be one perſon, 
and © the next of his blood” another, * _ 
Thus where a remainder was limited cc l 

ribus de ſanguine puerorum of the deviſor, who left two 

ſons and a daughter; the ſons had no children, but. 


the daughter had two daughters. It was held, that nei- 


ther the ſons nor the daughter ſhould take, for they. 
were pueri, and not propinguioribus de ſanguine puero- 

: but that the two daughters of the daughter 
ſhould take for their lives; and if there had been alſo. 


ſons of ſons or daughters, they ſhould all Bauę talen 


together; but that children born after the remainder 
veſted ſhould take nothing. For that the neargft of . 
| groe in blood ſhould take, and the worthigft | in. order 


of deſcent: the words. here importing no no of 
dignity, but of proximity of blood. 30 A. 47. and 


30 Ed. 3. 27. Brooke, Done, 21. Diſcent, 24. Hob. * 


Go. Titz. 10. b. and note (2). 


So if re 
A.“ who has two ſons, B. and C. and dies: B. has 
two ſons, D. and E. and dies: the eldeſt ſon of B. has 
iſſue and dies: E. ſhall take, in excluſion of the iſſus 
of D. though nne. ha 


Lit 10. 


So if A, had had two hay and cs lied the; : 


we ſy a yer gn have had the re- 
' maindery | 


1 
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be DESTROYED or EXTINGUISHED; and 
the eſtate which i to deſcend to the paternal 
heirs, muſt be an eſtate entirely new. 


n and un d n of e diet © ir Ge 
youngeſt. was nearer of blood to A. 3 
Brocke, Dane, 21. 


So if A. had a father and uncle, and died without 
iſſue, the father, and not the uncle, ſhould take: for 
tme father is next of blood to the ſon. Litt. ſ. 3. Co. 

Litt. 10. b. 11. a. note (1) ; and 3 Rep. 40, bd. 

- So if he had had a father and a brother, the father 
ſhould take: for the father is nearer in proximity | 
than a brother. 1 Vent. 414. 3 Co. 40. 

So had he a brother of the half-blood, and an uncle 
of the whole, the brother of the half-blood ſhould 
take: for he is nearer in degree than the uncle. Ses 
1 Vent. 424. 3 and fee alſo Show. Caſes in . 
108 —10. and 2 P. Wis. 5 35—6- | 5 
But if a remainder DESCENDS, the deſcent ſhall be 
according to the nature of the lands ; as if lands in 
gavelkind or Borough Engliſh be limited to A. for 
life, with remainder to B. in fee; and B. die in the 
lifetime of A.: here, the remainder veſting in B. his 
beirs take it, on his death, by deſcent; and all the ſons, 
(in the one caſe,) or the youngef?, (in the other,) ſhall 
ſucceed to it. It is ſcarcely neceſſary to add, that it 
is the ſame as to a reverſion deſcending. See Dn” 
128. pl. 58.; and Robinſ. on Gavelk. b. 1. e. f. p. 78. 
and authors referred to by him; and Co. Lite. 22. b. 
23. .; and ſee 6 Viner's Ar. 194. Copyhold, (C. e.) 
fl. 16.  Semb. Contra. But quere as to that caſe.” | 


Words of 
aſe 
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But to particularize all the ſeverkl caſes 


— in which it has been determined when the 


heirs ſhall take by deſcent, and when by 


| Purchaſe, would be a taſk of inſupportable 


drudgery ; the multiplicity and incongru- 


| ity of which would deter even an Hercules 


from attempting : I ſhall, therefore, not 
preſume to mark the preciſe line 1 difs 


tinction through all its meanders, _ 


Hooks, angles, crooks, and involutions wi,” 


which ſeparates the words of pete 


from « words of limitation ;” (but which, it 
is remarked, have been very good clients 
in Weſtminſter-ball) (e). Yet, in order 
to enable us more eaſily to diſcriminate be- 
tween theſe celebrated terms, and aſcertain 


the requilites to fix an eſtate deſcending ex 


parte materna in the heir, as a purchaſer, 
I will endeavour to lay down ſome certain 


rules or principles wg ), which may ſerve 


as 
0 2 Eunonus, 41. 


N Py Lonp MansFIELD, in the caſe of. lon 3 


Laming, (2 Burrow, 1106,) ſaid, ** It is to be la- 
mented that queſtions of this kind have occaſioned ſo 
much litigation and expence ; the beſt way to ſettle them 


is to reduce the matter, if poſſible, to ſomg CERTAIN 
* * ; 


and arduous. And inſtead of crowding the 

margin. with references to the numerous 

caſes wherein words of purchaſe” and 

e words of limitation” have been the 

objects of diſcuſſion, or deſcending to the 

minutiz of the ſubject, I ſhall content my- 

ſelf with laying down a few ſuch princi- 

_ ples, and citing a few ſuch caſes, and then 

refer to ſuch authors as ſhall appear to 

be guſt ſufficient to eſtabliſh what I affert, 

 -» Firſt then, 4 perſon ſhall fake By poR- M 41 

| CHASE when be tales an eftate which never n, 
wefled or attached, or might have veſted or ate 

. in the anceſtor. 

As if a ſon buys (which 3 is the ade 


acceptation of the term purchaſe) an eſtate 
tohim and his heirs (g). 


So if -a remainder be limited by a FER ne- 
ger to the RIGHT HEIRS of A. and A. have 
no eſtate in the premiſes himfelf : thus, if 
there be baron and feme, who have ue a 
fon, and lands are letten for life, with re- 
mainder over to the heirs of the feme; be- 
ö fore which er falls, che baron and 


feme 


(s) See Lin. ſees 4. 
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as guides in this purſuit, which is certainly 
as important, as it frequently is difficult 


ranger to the right heirs of a 


ESSAY ON THE Ch. V. 
feme die ; the ſon takes As A PURCHASER : 
and if he dies without iſſue, his heirs on 
the part of the father (or baron) ſhall in- 
herit, and not thoſe on the part of the mo- 
ther (or feme) (5). 

Thus when an eſtate is limited by a 


perſon who 


tales no eftate himſelf, his heir neceflarily 


takes by purchaſe: as there is nothing in 


the anceſtor, there is nothing to deſcend. 


But if the limitation had been to the 


'HEIRs SPECIAL of a perſon who took no 


eſtate himſelf, and in whom ſuch remainder 


could not even attach, yet, it is ſaid, that 


the heirs-ſpecial ſhall not take abſolutely 


by purchaſe ; but then it is as clear, that 
they ſhall not take abſolutely by deſcent. 
It is indeed a kind of neutral eſtate, which 


we ſcarcely know how to term. Some- 


times the perſon taking this uncouth non- 


deſcript is faid to take by purchaſe ; at 
others by deſcent ; then again by neither; 


but in an intermediate manner between 


both ;- and by Sir M. Hale it is called py 


quaſi entail WA” - 


But 
(3) Ce. Lin. 13. a. a ' 


(i) dee Fearne on Conting. Ben, wi pr 108. (4th 


edit.) 
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But where an eſtate is limited to, or re- Whens | 
mains in, the anceſtor, and another is li- ol by 
mited to his heirs general or ſpecial, ſuch 
eſtates ſhall, in many caſes, coaleſce ; or, 
at leaſt, the latter be conſidered as fixed in 
the anceſtor; and the — ſhall bein BY 
DESCENT. 


As, * when the ME TY by any gift Of Limitation 


to the heir 


Conveyance, takes an eftate of freebold, and 
in the ſame gift or conveyance an eſtate is li- vide pt 
mited, either mediately or immedintely, to bis 
beirs, in fee or in tail, the words, © the 
THE ESTATE, AND NOT WORDS OF =— 
PURCHASE (8).” 3 
And, in order to illuſtrate this rule and 
aſſiſt us in determining when ſuch words 
(the heirs) ſhall be conſidered as words 
of purchaſe, and when as words of limit- 
ation, I ſhall ſpeak, firſt, as to the creation 
of ſuch eſtates; and, ſecondly, as to the 
eſtates themſelves. 


And vrft, as to the creation of ſuch & Eſtates es- 
tates :— —_ 
| (a) Rule in Shelly's caſe ; x Co. 104. ; and. ſee of 


this rule, ante, ch. 1. nn and authors there 
referred to. 


158 


By what 


Bath eftates muſt be limited by, or derive - 
their exiſtence from, THE SAME conueyance; 


a or the eftate in the anceftor be in bim as 4 por 


tion undiſpoſed of, of the eflate moving from | 
bim, and by him ſo limited. 


For if an anceſtor have an eſtate for life, 


and an eſtate be limited of the ſame lands 
to his heirs by ANOTHER conveyance, the 


heirs ſhall, notwithſtanding, take By. PUR- 


| CHASE, and NOT BY DESCENT ({). _ 


So if it be limited to A. for life, with re- 


mainder to the heirs of B. and A. grant his 


eſtate to B. the eſtates will not coaleſce; but 


de heirs ſhall be in By eUxCHASE (m). 
So where huſband and wife were ſeiſed 
of a copyhold to them and the heirs of the 

huſband ; the huſband, after a ſurrender to 


the uſe of his will, deviſed it to the heirs of 


the body of the wife, if they ſhould attain 


to the age of fourteen years: The court 


agreed, that the deviſe did not operate as a 


remainder ; for although the wife had an 


- eſtate for life, yet this was a NEW DEVISE 


— 5 
( See the rule in Shelly's caſe, before; and 1 Lord 

om. 37- Moore and Parker ; and ſee Br 33 

8 95. Ln. 2914 3 


(mm) See l. hs as e 


£ 3 4 
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to take place after her death, and not a re- 
mainder joined to her eſtate (a). 
80 where the father erthed lands on his 
fon for life, retaining the reverſion to him- 
ſelf, and afterwards deviſed them to the heirs 
male of ſuch ſon ; the eſtates did not unite; 


but the heirs male took the entail BY ro- 


CHASE (o). 


But it . that if yrs be limited to 
A. for life, and, after A.'s deceaſe, to fiuch uſes 


85 B. ſhall appoint, - and B. appoint to the 


heirs of A. that theſe eſtates h coaleſce. 


For B. being merely an inſtrument wen he 
appoints the eſtate, the appointee is in from 
the grantor; and the eſtate ſo appointed 


ariſes, has its exiſtence, and takes effect, 
from the deed by which ſuch power was 
created; 'which, in the caſe put, was the 
2 which limited the eſtate for life to 


(90 48 135. Snow e, Cutler, ond che in 


Fearne, 55. ( 3dedit.) vol. i. p. 96. (4th edit.) 


(e) Doug. 487—509- | Doe v. Fonnereau. But ſeg 


ante, p. 156. 

| (p) See Co. Litt. 299. b. note (1). (Harg. and But- 
ler's edit.) and Fearne, vol. i. p. 99. (4th edit.) 
. OR. 


759 


cumbrances will not alter the deſcent, - as 
we ſhall preſently ſee). 
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And this, though the perfon executing 
ſuch power limit it ſubject to the payment 


of debts (for if the quality of the eſtate 
be not changed, the charging it with in- 


As where a mother ſettled an eſtate to 
herſelf for life, remainder to truſtees for a 


term of years; remainder to her ſon for 
life; remainder to truſtees to preſerve con- 


tingent remainders; remainder to the firſt 
and other ſons of ſuch ſon, in tail male; 


remainder to the heirs of his body gene- 


rally; and in default of ſuch iſſue, to ſuch 


uſes, &c. as ſhe ſhould appoint. The mo- 
ther appointed to her ſaid ſon (who was 
her heir at law) in fee, ſubje to debts. 


The ſon afterwards died without iflue: and 


quently, ſuch eſtate would deſcend on his 


death to his heirs ex parte materna (q). . 


Secondly, as to the eſtates themſelves: 7 


Firſt, The eftates muſt be BOTH LEGAL Y 
or BOTH EQUITABLE. 


he was adjudged to have taken BY DE- 
8CENT, and not by purchaſe; and conſe- 


And; 


(4) 2 Burr. 879. Horſt and andther w. Earl ef 


1 * 1 — 
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And, therefore, if the eſtate of the an- 
eeſtor be legal, and chat to his heirs be 


equitable, or vice ven, they cannot co- 


aleſce; for being of different natures they 
cannot make one eſtate (7). 
As, to the uſe of truſtees during the life 


of A. upon truſt to permit him to take the 


profits; remainder to the heirs of the 


*t_ 


body of A.; the eſtates will not unite ; 


but the beirs ſhall be in By PURCHASE (5), 
Secondly, They muſt be BOTH FREE- 
HOLD. (See the rule in Shelly s caſe be- 
fore.) 
For if it be ONE" to the cacifice for 
years, with remainder to B. in- tail; re- 
mainder to the right heirs of ſuch anceſ- 
tor; the right heirs ſhall take BY PUR» 
_ CHAS SE, when the remainder ver ( 0 - 


. Thirdly, 


(r) See Semin Conting. Ran. 34+ 81. (3d edit. 
68. 165. vol. i. 4th edit.) In illuſtrating this rule, 
the references are chiefly made to this invaluable work; 


as moſt of the caſes ate nn 
referred to. 


2nily, Both 
freehold, 


(s) bid. 34. (3d edit.) 68. (4th edit.) and ſee 


2 Durnf. and Eaft, 444—451. Silveſter v. Wilſon. 


(t) Co. Litt. 319. b. 1 Cs. 104. 2. Fearney 33. 
253. (3d edit.) 65. 482. (4th edit.) vol. i. 2 
p. 165, 10 3 
M 


16. 


„Eſtate 
2 


deen ſaid: If the remainder be nt confined 
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Thitdly, The fub/equent Iimirariun to tbe 
* ig be confined to theſe of tbe OR 


who takes a particular eftate. 


For if it be to feme for life, with re- 
mainder to the heirs of the bodies of baron 
and feme, the heirs of their bodies ſhall be 


in BY PURCHASE and NOT BY | DESCENT 5 
for the freehold was in the feme alone (2). 


This neceffarily follows from What has 


to the heirs of the perſon taking a parti- 
eular eftate, then the remainder is in ſome 
degree to the heirs of a perfon who aber 


nor take @ particular eflate; and conſe- 
- quently not within our aſſertion? for the 


rule goes upon the ſuppoſition of the an- 


ceſtor's taking an eſtate himſelf. And al- 
though one aticeftor does fin the caſe 
above) take ſuch eftate, yet the remainder 
is not merely to thE heirs of fuch ſingle an- 


teftor, but to the heirs of both ; and there- 


fore cannot attach tingly' in the particular 
tenant. 
But 


(x) See 2 Ble. Rep. 128. 737, 731. J and ke 


Harne, 20. 46. (3d edit.) and 44. 85. (vol. i. ach ed. ) 


and fee Co, Litt. 219. a. note (3); and 2 Darnf. and 
Eoft, 435 = the of of Depw's Gillot. 


9 
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But if. the beirs x& confined.to theſe; of: the, 


all, or only of fome, or one, of ſuch anceſtors. 
As to baron for life, remainder to feme 


>; for life, . remainder to the , heirs of the 


bodies of baron and femme, it ſeems, 


though. the eſtate tail is not executed in 


them becauſe the limitations. did not cor- 


reſpond with each other, that yet it vt in 
chem as à remainder; (and it is ſaid, that 
on the death of one, it ſhall merge the 
particular eſtate of the ſurvivor, and then 


become executed in poſſeſſion;) and, con- 


ſequently, the heirs of their bodies ſhall 


take BY DESCBNT (). 


To baron and feme, aud PR heirs of the 
body of the baron, is an eſtate tail, executed 


in poſſeſſion (x). 
So to baron end feme for their lives, with 
remainder to the heirs of their bodies ; the 


+ (w) I 3 41. 43 Br. (4th edit.) 


( 1 Fearne, 24. 26. (3dedit.) and 34 3. 41. 
: (ach edit.) and poſt HO >. 
- oo 


c_ | 


3 
Athly, Th 
perſon taking a particular gſtate, it matters Ge 
not whether the eftates of. the engefors, be ſe- 
vera (% they ALL take) or joint; nor 
wohether the. remainder over be ta the. beirs of. | 


ane ant N 


veral, 
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eftath-tal is executed, and the heirs are | in 


BY DESCENT (y- 


Nor i is it of conſequence whether the eftate 


or abſolute, 7 the anceſtor be ſuch as may poſſibly deter- 
mine inthe lifetime of ſuch anceſlor or nat. 


As to a widow during widowhood, or 
to baron and feme during their joint lives, 
remainder to the heirs of the body of, the 


widow ot feme; though the could not 


have had an heir of her body before her 
death, yet ſhe might have married in the 


firſt caſe, or the huſband might have died 
ia the other, before that event ; yet the el⸗ 


tate- tail was executed (2). 


Nor whether the eftate of the anceſtor be 
27 * given, er ariſe by implication. of 


"V, if A. ſeiſed in fee, covefiant to ſtanid 


ſeiſed to the uſe of his heirs male by his 


is executed i in him (a) 


ſecond wife; A. takes an eſtate for his : 


own life by implication, and the eſtate-tail 
But 


(5) Ce the cafe of Roe v. Aiſtrop, 2 Blackft. Rep. 
T2248. 3 and Fearne, 28. 46. (3d edit.) and val. 1. 
P- 40. 81. (ath edit.) N 
(2) Fearne, 24. (3d edit.) vol. i. p. 34 (4th edit.) 
(a) 1 Vent. 372. Pybus and Mitford ; and _ 
30. (3d edit.) 49- (Ich edit.) 
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But bere 6 miſt obſerye; that "when > 
limitation is expre efaly made of the ' Freebold 
during the anceſtor s life, ſuch exprols el 5 
tate rebuts an implication. © 
As to truſtees during the kfe of A. 
remainder to the heirs of A. The heirs take 
BY PURCHASE ; there being no legal eſtate 
in theanceltor (3). 


"But if the uſe be only limited for years, | 
and 1 no uſe of the freehold be limited tifl 


the grantor' s death, the uſe of the free- 
hold, as undiſpoſed of till that period, 
ſeems to fall within the doctrine of reſult- 
ing truſts ; and ſo the anceſtor have an eſ- 
tate by implication, to which the limitation 
to his heirs may attach (c). 
Mer it it of moment whether the eftates fo 
the anceflor and the heirs be mediate or 1mme- 
date. (See the rule in Shelly's caſe, before.) 
As to A. for life, remainder to the heirs 
of his body : or to A. forlife ; remainder 
to B. for life; remainder to C. in tail male; 


remainder 


A 2 
HE 


| -(s) See before, p. 160.; 0 . 
> and vol. i. p. 52. (4h 75 


A (a bee Tune, 31. (34 * . 50. + {4k 
edit.) he be 
M3 
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remainder in tail general; ; remainder to 
the right heirs of A. (0). 


Nor whether the eſtate ro the beir be. fueb 
as muſt neceſſarily, or may poſſibly, vesT in 


the 'anceflir or not: fir though there be an 


utter :mpoſſibility of its ever ſo veſting at all, 


yet i it ATTACHES in bim as @ contingent 


remainder, the beir ſtall be in BY DESCENT. 
As to A. and B. during joint lives; or to 


huſband for life, remainder to wife 07 life; ; 


remainder to the heirs general or ſpeciat' f 


the one dying ferft or of the ſurvivor : thou gh 


the limitation over is only a contingent re- 


mainder, yet it attaches in the anceſtor, 


and the heir ſhall be in BY DESCENT 49). 


Enate to 
the heir 
Hred in the 


' anceſtor, 


And here we may remark, once for all, 
that whenever. an anceſtor takes the requiſite 


particular eftate, the Jubſequent limitation to 
his heirs general or ſpecial 1s by the law 


| FIXED,IN £UCH, ANCESTOR; and if the 


ſubſequent limitation to the heirs be uncon- 
di ional, 


” (d) Co Lit. 22. 1 319. b. Jenk. Cent. 248, 


pl. 3*. See 2 Ath. 57. and 247. And Douglas, 


ob. note; and Frarne, 21. 25. (3d ny and p. 30. 
102. (ath edit.) / 


(e) Co. Litt. 387. b. 1 Brown 5 Chan. Caſes, . 


Appendix. Highway & al. v: Banner & al.; and ſee 


1 Fearne, 32. 38. 133. $21. (Ath edit.) and Co. Lit. 
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ditional, it then veſts in ſuch anceſtor; and 
if immediate alſo, (as to A, for life, with re- 
mainder to the heirs of his body,) it then 
is EXECUTED in him: if it be mediate, (as py 
to A, for life, remainder to B. for life, re- 
mainder to the heirs of the body of A.) the 
ſubſequent limitation to the heirs is a re= * 
muinder VESTED IN THE, ANCESTOR, but © 
not to be executed in bim in poſſeſſion till the 
determination of the. meſne eſtate. But af | 
the ſubſequent limitation be contingent, (as 
to the heirs of the anceſtor dying firft,) | 
then it attaches in the anceftor as 2 contin- 
gent remainder. And if ſuch contingency 
happen in the lifetime of the anceſtor, it 
| then becomes veſted in him: | and,. conſe- 
quently, in all theſe * ms heirs ſhall 
take BY DESCENT (J). FEAT 
And what has been foid pen ve od fp 
cor rnorps as to freebolds (g). © ; 26 
So alſo as wwell to LEGAL eftates BY DE- 
vISE as by deed (5). TRY 


Tothly, Le- 
gal eflates 
by deviſe, 


But 

9 Feolf ment, pl. 109. Ge. Li. 319. 
b. 1 Harg. LawJrafts, 407. 499, 500. 503. ; and 
1 Fearne, 37—8. and 104. 108. (4th edit.) 
(e) See 1 Strange, 487. Smith v. Triggs 5 1 
Farne 43. (14 edit.) 79. (ach.) 
(b)  Fearne, 57. (3d edit.) 96. (am.) And fre 
3. All. 294-3 . Trafts, 352. | 
14 
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mb; But. d 70, TRUST ESTA FER, al e, ful. 
Jects of chancery, and molded by that court as 
beft to anſwer the intent of the perſon. creating 
them (but where it does. not violate ſuch 
intent, the ſame rule is applied. to, 0 as 

t legal eftates (i). oy 

Word of And, therefore, the words heirs of mY 
body are frequently taken as worDs or 
PURCHASE, if applied to truſts, when they 
: would not be ſo if applied to legal eſtates; 
Stritſetle-. and when ſo taken, are generally con- 
ſtrued to the firſt and other ſans, ad in 

ſtrict ſettlement (). IT rob. 
Thus, when a Wender f * 
hold is in the anceſtor, the ſubſequent li- 
mitation to his heirg general or ſpecial ſhall 
be fixed in ſuch anceſtor, and the heirs in 


'- x2mrbly, Ul. BY DESCENT : and fo alſo when the ulti- 


the heirs of 


the gramor, Ile grantor or deviſer, or any undiſpoſeu - f 
5 Part ion of the eſtutę continue in bim, his heirs 
ſhall fuccerd thereto BY pRSCENT, - thiugh 
THE ANCESTOR HIMSELF TAKE 710 PR- 
Lepra ESTATE. For ſuch ultimate . 
limitation 
(7) e $7: 62. 75. $3. 90. (edt) 
(#) Caſes Temp. Tall. 9. 2 Aut. 246. note. I P. 
Nint. 622. and vol, ii. p. 349.; and fee 3 * 17 
(7) See poſt. of a deed, &c. not 


— 2 2 


Ob. v. LAW OF DESOENTS. 
limitation will till be innen, er- 
Hen (). 

issen the an n N 
Whatever portion of the eftate or 2 1s * 
Nor DISPOSED OF remains in the perſon © 
who diſpoſes; and will DESCEND fo bis 
right beirs : for being part of the OLD xs- 
' TATE, it ſhall continue to go as if 10 diſþo- 
fitian at all had been made of it; i. e. if it 
bad: defe:nded from the mother to the beirs of 
the part 'of tbe mother, and vice verſa (n). 


e perſon, ſeiſed ex parte materna, 


* or grant in tail, the reverſion will 
remain in him, and ſhall deſcend to > his * 
ter nal heirs (o). 

So if he, after ſeveral meſne eſtates, li- 
mits the ultimate © remainder” to his own 
right heirs ; for it is not a remainder, tho 
it be called och, but the reverſion, which 
ſhall deſcend as before (?). 


(n) See 1 Farne, 66. (ach edit.) 5 

(#) Co. Litt. 23. 2. 3 P. Vn. 63. 2 Vern. 644. 
See Rep. Temp. Talb. 254, and 258. ; and * 
66. (4th edit.) 


(e) See 2 Infl. 335. Lite. .. I9.; and Co. Lin. 22. b. 
and 2 Bla. Comm. ch. 7. p. 112. 


(p) See Jenk. Cent. 248. pl. 38.5 and 2 ns ST: 
Godolpkin v. Abingdon. 


* 


E 85S A'Y ON.:THE. en. v. | 


Ad notes that where the ultimate li- 
mitation of the wife's eſtate was to the 
right heirs of the wife, with a proviſo for 


the wife to diſpoſe of it * as the ſhould 


« Heir” in 


number. 


Reſohirg 
6 


tte fingular 


think fit,“ it was held to be only a ne 
qualification of THE OLD ESTATE, \and 


ant an alteration of it till fach New 2 
tion ſhould be executed (9). CEN: 


But if an eſtate be to A. for lite, With 
remainder to “ the next heir male” of A. 
in the SINGULAR number, and wokps or 
LIMITATION BE GRAPTED THEREON, 
ſuch heir ſhall take BY PURCHASE: the 
words © next heirs male” being only ex- 
preſſive of the perſon who Roald take, or 
as a diſcriptio per ſonæ (r). 10 7 5711 
So alſo If the entire uſe e he a 


5 then; in of * ancient uſe . 


(g) Abbot v. Burton, 11 Med. 187; and in 1 Fa 
Heir, (W. 2.) pl. 6. p. 289. 


{r) See Archer's caſe, 1 Co. 66.; and ſee” further 
Fearne, 102. 294. (3d edit.) and 229. 548. (vol. i. 
gth edit.) Powell on Deviſes, - 363. Godbolt, 155. 
pl. 207. Rabi an ee. b. 1. c. 6. p. 95—7- 


2 Strange, 731-; and ſee Harg. note (4) to Co. Lite. 
8. b. and authors there referred to; and 1 Hang, Low ' 


Tracht, 505=7. 


8 


([.) See Co. Litt. 12. b. note (2) 3 and po. 


che v. LAW OP DESCENTS. 

For the uſe follows the nature of the 
land from which it ! * as the la- 
wb" the body.” I... 1511 $1 
8s of the ultimate Halen OY A TRUST Tr. 
be to the right heirs of the perſon creating if, 
Juoch heirs take BY DESCENT, while fuch truſt 
_ +continues :- for truſts are ſubject to the 
fame rules, as to deſcents, as legal eſ- 
-tates (t). But if ſuch heir gain the 4g 
eſtate by deſcent or purchaſe, ſuch truſt 
eſtate becomes extinct (). 


And as the ultimate limitation (or re- facets 


verſion) of an eflate ſhall thus: deſcend to the reveriva, 
| beirs of. the part of that parent from whom it 
came, ſo ſhall 1Ts INCIDENTS: as, from 
the very nature of. the thing, the incident 
hall follow, and be ruled by, its principal. 
And, therefore, if A. ſeiſed in fee e Rent, | 
parte materna makes a gift for life, or in 

tail, reſerving rent, and dies without iſſue, 

the rent ſhall go to his heir on the n of 

his mother FO 


(.) 2 B. Was. 713. 736. + Bis Cs; oh 20 
p- 337-5 and ſee 1 4th. 396. e ey? 


(a) See the caſe of Dor on Dem: v7 Balch v. Put 
n : 


(w) Co. Litt. 12. b. and poſt. 


 Efforers. 


ESSAY ON THE Ch.V, 
So if he had had a rent-ſeck, and 4 di- 
rg was afterwards granted to him and 
his heirs, the diſtreſs ſhould go with the 
rent, as an incident to it, to his heirs ex 
parte materna (x). 
So if he has a houſe ex parte materna, 
and one grant to him that he and his heirs 


| thall have competent efovers to be burned 
in ſuch houſe ; theſe, though a new pur- 
chaſe, ſhall go with the houſe, as appurte- : 


| nant to it, to his heirs of the tt of his 
mother (y). 


But a condition, it is faid, hall nor 80 to 
the heirs of the part of the mother, for it 


is not an incident: and, therefore, if ſuch, 


eſtate had been granted on condition, the 
heir ex parte PATERNA ſhould have taken 


advantage of it; but the heir ex parte 


MATERNA might have entered on den, and 


enjoyed the eſtate (x) 


Thus, 
{x) 8 Co. 54. 2. 3 and Co. Lit. 12. b. 
. (yp) 8G. 54 a. . 
(2) Co. Litt. 12. b. Plewd. 57. 2. (where Moti 


gue, C. J. calls this © a cunning caſe. ' 


But indeed the doctrine ſeems juſtly queſtionable. 
See Robinſ. on Gavelk. b. 1. c. 6. p. 121, and note. 


oY LAW or DESTENTS. 


Thus, fo long as the eſtate which is de- 
rived ex Parte materna CONTINUES, ſo 
long ſhall i it DESCEND fo the maternal beirs ; ; 
but if ſuch eſtate be made to fix By ruk- 
CHASE in him who is heir ex parte materna, 


the eſtate fo fixed ſhall deſcend to His heirs 
on the part oF His FATHER, as before af- 


; * . : 


SSTATCTE 


- or YN — 5 BY eu RCHASE, 1 con- 


Tequently, change thedeſcent to the paterhal | | 


line! . 
And to effect this, he muſt acquire, or 


taking be in, in any wiſe, of the OLD ons, 
he is not in AS APURCHASER : and, there- 


fore, its deſcent would not be changed. 
Az if the heir enter for condition = 


he is in of the OLD eftate, and, conſequent- 
ly, BY DESCENT (a). 
We 


(0 See Ju. Cent 249. -þ1. 40. Cv. Litt. 12. b. 
and 202,2, 


So of a copyholder who ſurrenders on condition 10 


its deing broken, or fulfilled, (as the. caſe may be,) he 


maternal to 
the patet- 
nal line. 


77 5 
give, . A NEW tstaTe: for if the perſon 


Old eftate. 


Deviſe. 


When it 


Mall not 


alter the 
deſcent. 


ESSAY ON THE Cb. U 


We will, therefore, conſider. the opera- 
tion of his deviſe, his deed, his "One and 
his recovery, 


And, firſt, as to A DEVISE. 

And as to this, the law is, that 

| When a perſon deviſes ſacb lands to 55 
right beirs, WiTHOUT CHANGING THE 
TENURE OR QUALITY OF THE LANDS, 
although he charge them with debts or other 
incumbrances, yet the heir ſhall be in 31 


DESCENT ; and the lands, ſhall go, on bis 
death without iſſue, to bis heirs ox r PART 


or HIS MOTHER (): for deſcent is fa- 


voured in law. 


And it is tbe ſame as to cor vnOl bs, not- 
withſtanding they paſs by ſurrender ; z. for 
= ſuch 

may enter, and ſhall be in in. fatu quo print, without a 
new admiſſion or fine. See Gilb. Ten. 2:59, 260. (edit. 
1730.) Co. Copyb. ſ. 56. Trads, p. 128. Kutch, 


Courts, 123. a. (Fr. _) Calth. to. 


„) Lord Raym. 728. 829. 2 ras 1270. Ga 


Lite. 12. b. note (2). Comyns's Rep. 72. ca. 45. and 
I23- ca. 86. 1 Blackſt. Rep. 22. and 2 Comm. c. 15. 
p. 241, 242. 2 Burr. 879. 2 Ath. 293. And fee 


further 3 Com. coat 17. e Wann Kin. 347. 
D (Fo ©) - 10 NA 


2 


bie 


Ob. V. LAW OF/DESCENTS. 


_ fon, wall not make a new eſtate (c). 0 not 
And the old caſes, (1 Cro, 161.) that 
if a man deviſe to his heirs in fee, upon 
condition, the heir ſhall take by purchaſe; 
and the opinion in 2 Mod. that if a man 
deviſe to his heir, paying 20l. the heir 
ſhall take by the will, and not by deſcent ; 
are (ſaid to be) unintelligible and ill-report- 
ed. For if a man deviſe lands to bis heir, 
CHARGED WITH A RENT ISSUING OUT 
or THEM, tbe heir ſhall fake BY D- 
SCENT (4). 
And it is not in the election of the heir 
to be in by purchaſe, or by deſcent; for 
the law caſts the deſcent on him immedi- 
ately on the death of the anceſtor, and the 
deviſe is abſolutely void. Beſides, could the 
heir, by his election, have taken by pur- 
chaſe, he would have defeated his lord of 
many emoluments of his ſeigniory, and 
deprived the ſpecialty creditors of his an- 


ceſtorz 
(e) See 1 RY 487. Smith v. Trigg; and 
Fearne, 49. (3d edit.) 87. (4th edit.) . 


4% Clark and Smith, Cumpnt't Rep. W ey 


and Cro. Eliz. 833. pl. 2. and 919. pl. 14, Haynf- 
worth v. Pretty. Acc. 5 


76 


ESSAY ON THE 


Ch. v. 
ceſtors of the fund which was anſwerable 8 


for their demands: for till the ſtatute of 


Will. 3. the deviſee was not chargeable, and 


even that ſtatute does not affect our preſent 


ſubject (e). Indeed, the caſes on this point 


go apparently upon the ſuppoſition that 
the heir has no election; and conſider the 
deviſe as abſolutely void, and as having 
no operation at all,” and not dependatit 
upon the will of the heir (J). 

But if the deviſor ALTER THE ESTATE, 


AND LIMIT IT DIFFERENTLY FROM 


WHAT 1T WOULD DESCEND TO THE 


HEIR, te beir . ſhall take, of courſe, BY 


PURCHASE H; it being ANOTHER ESTATE; 
which muſt deſcend from him, As THE FIRST 
PURCHASER, 70 bis heirs on the part or an 


FATHER (g). 


And, therefore, if a perſon ſeiſed in fee 
deviſe his lands to his eldeſt ſon IN TAIL, 


the 
(e) See 2 Strange, 1250. and ſee alſo 1 Lord Raym. 


728. Emerſon v. Inchbird ; and 2 Burr. 1106. 


Y) See the caſes of Reading and Royſton, and Alam 
v. Heber, ante and pet.; and Hob. 30. 1 Freem. 248. 
N. 263.3 and foo Powell on Dev. 427. 430. 


(e) fe the references in note (5), p. 1 74. 


G. 1 LAW OF DESCENFS. 


the oh; thbuph' be beir at law; Half Uke ut 
PURCHASE ; for It'ls & * ent eſtate from 
that 2 un: Ne deſcended on 
hike (0) | 

A Ea Sie: hid Seen id c 
parte materna; or if a mother hid ſd de- 
viſed to her ſon; as the deviſee would take 
ſuch entail as A PURCHASER, ſhould" he 
afterwards ſuffer a r the fee ſo ef- 
fected would r 
or HIS FATHER (7). 

80 if a perſon has foveral daughters, 
who would be his heirs at law, and deviſe to 
them in fee, they ſhall take As fun- 
CHASERS. For though they would have 
would he in parcenary; whereas here they 
take in jaiui - tenancy or common (k). 
So where A. having two daughters; (one 
by whom died, leaving a ſon,) — his 


WA l nnd #8 the cas of Wiles, 
Palmer, 2 Bla. Rep. 687. 


e p. ur ane. 
1 . 66. 


(4) Cre. Eks. 431- 4 363 and ſee G 362, 
363. 68. 453. 3 and ante, p. 150. note (d) 3 and 3 4th. 
73¹. | 

N 


\ 


land to the ſon of his deceaſed 


and authors 2 ſee alſo 2 Burr. 


110, Long v. Laming; and 1 Bla. Rep. in Comme 
Pl. 1-5. * 1 e _ be 


ESSAY ON ins 0s. v. 


d daughter; 
the ſon took As 4 puncHASER. For, 


« by this deviſe there was an alteration of 


the effate; for if the land had deſcended, 


both the daughters would be but one heir, 


and would take ac coparceners: but when 
| 8 deviſe is made of all to one, or the ſon of 


one, of the daughters, then the deviſee 
makes BY PURCHASE in -@ different: manner 
from what would be, n land _ 
deſcended (). arena 
So if a perſon has neral-ſous; 2 be 


ing ſeiſed of lands in gavelkind, deviſe to 


them; they would take BY PURCHAsE;” as 


joint- tenants, or as tenants in common (n). 


So if one ſeiſed of lands at common-law, 
deviſe them to his eldeſt ſon and a ſtranger, 
it is a good deviſe; _ Oy Quit rake As 


nnr ** 1 
| (nals 8 
2 Lord OP. 


- (1) Com. Rep. 123. * — 


829. Reading v. Royſton. 


(m) See Robin. on Gavelb. b. 1. c. 6. 4 


3 Nth. 7371. 


b Gedb. p. 94+ 0s. n 
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So where one deviſed. to his ſon and 
heir, but in caſe he died withou ie, 


not having attained twenty-one,” then 
over: the ſon attained twerity-one. By 
HeNnLEy, Lord Keeper, the eldeſt ſon 


took BY DEVISE, as having, under the 
will, a different eſtate than would have 
deſcended to him: the one being pure and 
abſolute, the other not.” And reference 
was made to the caſe of Allum v. 1 
Lutw. 797; and 1 Salk. 241. (o). 


And as to A DEED, the law is, chat Dal. 
A perſon CANNOT raiſe A FEE-SIMPLE 0 Fee-ſimple, 


bis own right beirs, by the name of heirs, As 
' A PURCHASE, unleſs he parts with Tas 
WHOLE ESTATE (p). | 


; 
"oe = 
, . 


17 


Neither can be make Tas ums c ik HIS Fee-tail 


| BODY 70 take BY PURCHASE, \by conveyance 
AT COMMON-LAwW (f): 

- d „ | ? . As 
; 333 Scott. | But foo Door 
124. Pl. 38. and 3 Leon. 64. Hinde & Lyon, contra 


(p) Co. Lin. — Dyer, 156. pl. 24- 1 36. 
1 Vent. 372. 1 P. Wms. 359. oe at 37. 
2 Bla. Rep. 687-9. 


2 Co. Lit. 22. b. Breaks, Dane! 3 N 


Dyer, 156. pl. 24. þ np” W 
1 Par 67 8 


land to the ſon of bis deceaſed daughter; 
the ſon "took | As A PURCHASER.:: For, 
« by this deviſe there vas an alteration of 
' the effate; for if the land had deſcended, 
both the daughters would be but one heir, 
and would take as coparceners : but when 
z deviſe is made of all to one, or the ſon of 
one, of the daughters, then the deviſee 
takes BY PURCHASE. in 4 different manner 
from what would be, in caſe the land ba | 
deſcended () 
So if a perſon has freeml:ous; And be. 
ing ſeiſed of lands in gavelkind, deviſe to 
| them; they would take BY PURCHASE; a8 
joint-tenants,-or as tenants in common (n). 
So it one ſeiſed of lands at cominon-law, | 
deviſe them to his eldeſt ſon and a ſtranger, 
it is a good deviſe ;\ e was take as 
e 60. 5 


* os 


(1) Com. Rep. 123. a. 86. and ne, 
829. Reading v. Royſton. | 


(m) See Robin. on Gavel. b. 1. c. 6. p- 165. 
and authors 2 ſee alſo 2 Burr. 
110, Long v. Laming; and 1 Bla. Rep. in Comme 
Pl. 1—5. e 0 e _ re 
hag ap ps 7.0; M0_-72þ P25 

{n) Godb. p. 94. ca. 105. 3 7 
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So where one deviſed. to his fon and 
heir, but in caſe he died without iſſue, 
not having attained twenty-one,” then 
over: the ſon attained twenty-one.” By 
HENXLx v, Lord- Keeper, the eldeſt ſon 
took BY DEVISE, as having, under the 
will, a different eſtate than would have- 
deſcended to him: the one being pure and 
abſolute, the other not.” And reference 
was re ere 
Lutw. 797 ; and 1 Salk. 241. (o). 
And as to A DEED, he bins; tas: "4 
A perſon CANNOT raiſe A FEE-SIMPLE 0 Fee-ſimple, 
bis own right beirs, by the name of beirs, as 
A PURCHASE, wnleſs he parts with THE 
WHOLE ESTATE . 
Neither can be make THE HEIRS OF HIS Fee un, 
BODY 70 fake BY PURCHASE, 55 conveyance 
AT COMMON-LAW 9: 


8 As 


p 3 e Der, 
124. Pl. 38.; and 3 Leon. 64. Hinde & Lyon, contra. 


(p) Ce. Lite. 22. b. Dyer, 156. fl. 24- Heb. 30. 
1 Vent. 372. 1 P. Wms. 359- + pt 57. 


a Se. Ky. 687=—=9. 


(g) Co. Lite. 22. b. 3 awd Tub, 
11. Dyer, 156. pl. 24. 2 Bla. ow" ris und 
1 Fearne, 67. 888 = 
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with the 
s whole eſ- 


his heirs general or ſpecial, ſuch heirs ſhall 


tbe eftate granted which remains in the 


ESSAY ON THE Cr. v. 
As if he limit an eftate to A. for life, 


Vith remainder to the heirs of his own 
body; ſuch remainder is void. 


But if it had been By way OF usx, as 
to A. and his heirs, to the uſe of B. for life, 
with remainder to the uſe of tbe beirs or 
THE BODY of the donor; the heirs of his 


body would take BY yURCHAsE (). 


Vet had the remainder been (or had there 


been a ſubſequent remainder) to bis beirs 


GENERAL, they would have taken W 
DESCENT and been in of the OLD gate ()). 
But if the grantor part with is WOL R 
EST ATE, and then a limitation be either to 


take BY PURCHASE ; for here the reaſon 
fails; the limitation cannot be conſidered 
as the reverfuon, for that is always a port of 


grantor (r): but where THE WHOLE is 


| granted, there is nothing which can re- 
main in him; and, ' conſequently, / there 
can be no reverſion for if there be a rever- 


1989 ian 


ee 22-4 2e, 67. 116 


119. (ath edit.) 
(5) See ante, p. 169. 
1 22. b.; > Ble. Com. 1 173. ch, 1. 


Ch. v. LAW OF DESCENTS. 


fion left, he has mf granted ALL. If, 
therefore, a perſon grants to A. and his 

heirs for ever, (in fee - ſimple,) he can have 
no reverſion left in him; and ſo any eſtate 
limited afterwards to him or his heirs muſt 
be 4 NEW eftate, and taken BY PURCHASE. 


As if A. ſeiſed ex parte materna, make a 


feoffment in fee, and take back an eſtate 
to him and his heirs; this is A NEW PUR- 


CHASE : and if he die without iſſue, his 
| heirs on tbe part of HIS FATHER ſhall i in- 


| herit (z), 

But this muſt be ad of 7400 
diftin&t conveyances in fee: the firſt paſſing 
the uſe as well as the poſſeſſion to the feoffee, 


and fo completely diveſting the feoffor of 


_ all intereſt in the lands; and the ſecond re- 
granting the eſtate to him.” 


60 3 if in the firſt feoffment the uſe had 


been expreſsly limited to the feoffor and 


his heirs, or if there was no declaration of 


8 


uſes and the feoffment was not on ſuch 


conſideration as to raiſe an uſe to the feof- 


5 and conſequently the uſe reſulted to the 


feoffor; ; 


(.) Ce. Litt, 12. b. 3 and fe Bron, Liv & Oye 
le Maine, pl. 61. 


N 3 5 


ESSAY ON THE Ch. v. 


feoffor; i in either caſe he is in of his ancient 
* and NOT BY PURCHASE (w).” 
But if he abſolutely part with both the 
legit eftate and the uſe, an eſtate after- 
wards limited to him or his heirs muſt ne- 
ceſſarily veſt in them by purchaſe: ſo had 
he paſſed the legal eſtate to another 1N 
TRUST for himſelf or his heirs, ſuch TRUsT 
would be A NEw AcqQuisITION. But if 
ſuch truſt had deſcended ex parte materna, 
and the LEGAL ESTATE be afterwards 
conveyed to the ceftuy que truſt, he would 


take it BY PURCHASE ; and it would conſe= 


quently deſcend, on his death, to his heirs 
on the part of his father: and the truſt eſ- 
tate would merge in the legal when they 
both became fixed in him. | 
As where a woman conveyed an eftate to 
truſtees in truſt to permit her to receive the 
profits during life; and lafter ſeveral meſne 
limitations of ſuch truſt) in truſt for her 
dock heirs. The truſt deſcended : and af- 
| terwards 


(w) e thi to Cv. Litt. 12. b. 3 and 
ſee Co. Lite. 13. a. and 22. b. Serjeant Carthew's 
Readings on the Law of Uſes, in the Colle. urid. vol. i. 
p. 370. 376 —7.; and ee alte 2 Co. n. 8 and 
Brooke, Liv. ks 8 66. W 


? 


. 
* 
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terwards one who was her heir, as to & 
moiety of the premiſes, had the legal eſtate 
| conveyed to him by the truſtee: and it was 
held that the /ego! eftate veſted in him BY 
PURCHASE, and that it ſhould deſcend to 
his heirs on the part of the father, and 
could not follow the old uſe (x). 
For as to heirs ex parte paterna vel 
materna, it does not appear that an heir of 
one fort has been ever held, even in equity, 
to be as a truſtee for an heir of the other; 
but, when the legal and truſt eſtates con- 
centre in the ſame perſon, the truſt fine BE 
becomes abſorbed in the legal ()). 
If a perſon ſo ſeiſed make a feoffment IN 
FEE, reſerving arent to him and his heirs, 
the rent ſhall go to ** heirs ex pete PA 
 TERNA (z). 
But otherwiſe of a rent PTL) on 2 


grant of ſuch eſtate for hfe or in tail (os); 1 


for, on ſuch grant, the reverſion was left 


in n the, grantor, . which muſt deſcend to his 
ET heirs 
(s) "Boo the ax of Dor on Dune. of Balch v. N 
Pots, is Dougl. 77 7749717 „ 
s Doug. 779. 5 and 25. 101. 
(2) Co. Lite. 13. b. 
(a) Co. Litt. 12. b. and owt, p. 171. (w). 
N 4 | 


Leaſe ſor 


Lives. 


Fins 


and 1 Art. 480. Pierſon v. Shore. 


ESSAY ON THE - c. v. 


| e bis mother ; and the rent 


follow ſuch reverſion as its incident: 
15 when the grant was in fee, there was 
no ſuch reverſion to which it could attach; 


and conſequently it muſt be conſidered fub- 


ſtantively as a new eflate. 
'So if A. having a leaſe to her and her 


heirs for lives, deviſe it to her daughter, 


and afterwards the leaſe be renewed ; this 
laſt is @ new leaſe, and, as ſuch, ſhall de- 
ſcend to the heirs on the part of the fa- 


g cher (5). 


Thirdly, as to A FINE. 
A FINE. levied BY TENANT IN An. 


fel not the reverſion or remainders over, 


nt, IN ANOTH BR PERSON (c): br : 
But if ns HAS THE FEE IN HIMSELF, 
the fine extinguiſhes the eftate tail, and brings 


the reverſion into poſſeſſion (d). 
And, conſequently, this being the old 


Fee, if it had deſcended ex parte materna 


ers wee wing of the e fine, it muſt do ſo 
| after- 


"783 cen 1. d and Day; 


(c) (80 they claim within the time preſcribed) 
1 Cruiſe, 208. Co._Litt. 372. a 


(4) 1 Cruiſe, 274. Garth, 257. 261/%0%fö 
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afterwards; as the fe oe wot aft fe 
otherwiſe AP * | _ 
ſeffions fragt out 


uit it be a FINE SUR DONE, GRANT, 


& RENDER : for if @ perſon, feiſed xx PARTE 


MATERNA, levy SUCH FINE, it will operate 
ar 4 feoffment and re-enfeoſſment, and give 
bim A New ESTATE; which 


or Ats FATHER (e). | 


vbich gives A MEW ESTATE : for if a per- 


ſon, ſeiſed ex parte materna, levies a fine 


ur cognizance de droit, come ceo &c. and 
either makes no declaration of che uſes, or 


declares it to be to the uſe of himſelf and 


his heirs, the lands will till deſcend er 


Hall, conſe 
quently, deſcend to his beirs ON THE PART | 


Bur © thisis THE ONLY SORT or FINE 


parte materna ; becauſe it is till the old uſe ; 


which, conſiſting in truſt and confidence, 
will follow the nature of the land, and 


will deſcend as the land would have de- 


ſcended if no alteration had been made: 
and it is totally terial r the uſe 


win © be 


oo 


4. Carib. 140. Rice e Dry . 


568: 


— $-4% L ©#4ATWE Th 
FO * ag + T&% RT 1 a, 
7 K 6 


ace. merely as 


—_ 
P44 
4 
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be expreſsly: declared upon ſuch fine; or 
permitted to riſe by implication 9 8 

Fourthly, as to A RECOVERY. 

A common recovery is now conſidered 
* a form of conveyance,” or. 
common A (2) ; and, therefore, if 

no uſes be declared, nor any raiſed to the. 
recoveror, its operation is the ſame, as to 
this point, as a feoffment or fine. Rock 
of theſe conveyances paſles a fee (5); but 

_ _ the fee effected by either is immediately to 
the uſe of the perſon convey ing (if ſuch 

; appears the intention of the parties) @): 

and as he is thus in of his ancient uſe, and 
the ſtatute uniting the poſſeſſion to it, he 
is conſidered as in of his OLD, ESTATE ;, 
and, conſequently, the deſcent remains as 


| before. 


Thus 
(79 1 Cruiſe 71. And ſee alſo Carth. 1 
on Fines, ſec. 12. p. 84. and Barnes, 467. 

Armſtrong, 4 Neve & al. v. Woolſey & al. 


(xs) See 1 g 73- 1 Burr. 115. 116. 10. 
15. b. Cro. Fac. 643. Nl. 3. Hob. 28. 4 


(hb) See 1 Burr. 92-3 and ante, of Feoffment, 
and Fine, p. 179. 184. | 
And ſee Hob, 322—3. 


(5) See Gil of ws 17. a not; and Ding, wh. 
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Thus if a perſon, ſeiſed ex parte materna tt 
IN FEE, ſuffers a recovery, and no uſes be de. 
clared, nor any confideration appear to raiſe 
them to the recoveror, THE USE RESULTS; 
or if the uſes be declared to the recoveree und 
his beirs, be is in of ulis OLD ESTATE) 
<obich ſhall continue to _— as en OF reco - 
very had been ſuffered (k). eil 9 37 
So of TENANT IN TALL : din here we man- 7 
| we be careful to obſerve, that, if a reco- 
very be ſuffered BY TENANT IN TAIL, ce 
uſes ſpall follow the deſcent or sue R E86 
TATE TAIL, and not of the reverſion in fee : 
which be might have expefant thereon :« for 
the fee effected by the recovery ariſes out of, 
or rather is an enlargement or ex tenſion of, 
the eſtate-tail, and has nothing to do with 
the reverſion, which the ny _ 
annihilates. 
And, therefore, if a TENANT IN TAIL, 
A pores . BY DESCENT) A. . 


eee pl. I73- Hob. 27—8.. 8 
146. pl. 70, 71. 2 Brownl. 1:1. Cre. Fat. 643. 
N. 3. 9 Co. 8. b. Gilb. Rep. 16. 18. See further, 
Touchft. 39. note (2). 5 Com. Dig. 582. Uſes, 
(D. 2.) 22 Viner, 188. Uſes, (F.) pl. 2. and © 
p. 214—15. (O. 5.) pl. 1 and 2. 5 Bac. Abr. 382 —3. 
Uſes and Truſts, (I.) 5. 6 and 7. ; and fee. allo 2 Ca. 
77: — CHI 90s 1h p· 84 


in tail. 
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fer A RECOVERY, the fee effefied A fach re- 
covery ſhall deſcend to his beirs o TH PART 
or M1 MOTHER : zur bad be taten TE 


ESTATE TAIL by PURCHASE, or BY DE- 


SCENT EX PARTE PATERNA, the fee ſo 


effetted ſhall go to bis _s ON THE PART 
OF KIs FATHER. 


As where tenant in tail BY PURCHASE, 
having the reverſion in fee in himſelf by 
deſcent, and zoTH ex parte mater na, ſuf- 
fereda recovery to the uſe of himſelf and 
his heirs for ever; it was reſolved that the 


lands ſhould go to his heirs on the part 


Bis FATHER, and NOT to thoſe on the part of 


bis mother ; © BECAUSE THE TENANT IN 


TAIL TOOK BY . AND NOT BY | 


DESCENT." ve. 


And it was del by Wunde CL 


when delivering the opinion of the court, 
mat if what PicoTT fays (7) be true, 


that the recoveror comes in IN CONTINU- 


' ANCE OF THE ESTATE-TAIL, and the 


recovery enlarges the eſtate-tail, which, by 


ſuppoſition of law, has perpetual continu« 


1113.13 


ance, then the W intereſt could 


4 1 | never 
$302! | | 


(ih On Recoveries, 21. And fee 1 Co. 64. a. and be 
and 1 Freeman, pl. 465. p. 363-4. Benſon v. Hudſon. 
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never come into poſſeſſion : P and faid, 
that © whether the recovery diſcontinued, 
barred, annihilated, or conveyed, the eſ. 
tate-tail, he __ it was n fame ö 
ching.“ | Fun 24. - 8 | - 
And the opinion ofthe comre wh that " 
by ſuch recovery a fee was conveyed to the 
' recoveror ; and as there could not be fw 
fees (m), the reverſion in fee came too late; 
ſo that it was not the reverſion that was 
| conveyed; but that rhe wſes aroſe cut of TH 
 ESTATE- TAIL, which the recoveree had 
BY PURCHASE originally, per formam' dont, 
and NOT out of THE REVERSION: and 
that after his death, the lands in queſtion 
deſcended to nis HEIRS GENERAL, and not 
to bis heirs ex parte materna, BECAUSE he 
took the xs TATE-TAIL by PURCHASE n).” 
But had he taken 750 gfate- tail zv DE- . 
SCENT, the fee effected by the recobery . 
would have followed ſuch en and have 


Bone 
(e. See Hob. 323: Carthew, 258. Plowd. prong ; 
* a Martin an Dem. 3 


* ür $197 


_ caſe turned does not — hate en find 
Pen EO. © ape 


veyance. 
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gone to his heirs ex parte materna. This 
ſeems clear from the. ſtreſs laid by the 
oourt in the laſt · cited caſe on the recoveree's 


baving taken it BY PURCHASE : and Lonxp 
Hax DwickkE ſaid that he took it for 


law that A TENANT IN TAIL fuffermg a 


recovery is in of bis OLD USE; and that 
| THE eftate is diſcharged of the ſtatute de 


donzs (o. 
If a fine and recovery be for a particular | 


purpoſe, the ſeveral deeds, fine, and re- 


covery, ſhall be conſidered as ONE con- 
VEYANCE, and neither be permitted, by 
its peculiar properties, to operate to the 


deſtroction of the intent of the parties (p). 


As where baron and feme covenanted to 


levy a fine of lands deſcended to the feme 


from her mother, which was levied ac- 


cordingly, and a recovery afterwards ſuf- 


fered; it was held, that the deed, fine, and 
recovery made but one conveyance; that the 


eſtate moved originally FROM THE co o- 
nion, ein in this caſe, was the 


| eme; 
0 6 See 1 4. 9.3 and fs , Lord Dube 
quater's caſe, 9 Mod. 1723 and 1 Wil. 74. (The 


Reporter's quere.) 
(p) See 2 Co. 75. 2. 3 41. 748, Cin. Rep. 
17· 12 : 
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feme ) (); and that: what the cognizor had 
not parted with was ſtill in ſuch cognizor} 
and, therefore, ſo much as was not declared 
of the. uſes upon the recovery was ſtill to 
the ol D e the nature of the common 
recovery being but as an instrument for 
raifing the uſe (r). art 
And laftly, oben the LEGAL 4 0 ged. 
deſcends in | fee-fimple, ex parte materna, 7. * 
and the 'EQUITABLE ESTATR ex parte pa- 
terna, or vice verſa, 'THE: EQUITABLE 
ESTATE SHALL MERGE IN THE LEGAL 3 — 
and both ſhall follow the line through which be. 
the LEGAL eftate deſcended (i)). 
So alſo if the equitable eſtate had de- 
ſcended ex parte materna and the heir had 
had the legal eftate BY PURCHASE, the 
equitable eſtate would merge and be utterly 
extinguiſhed in the legal; which would, of 


(9) 2 Ce. 57. b. 77. b.; and Dougl. 3 y 
v. Fletcher & al.; and both alſo cited in 1 Cruiſe 
182—3. 

(r) Abbot v. Burton, 11 Med. 81. ; and in 14 
Via. Abr. Heir, (W. 2.) pl. 6. Com. Rep. 160. 
S. C.; and ſee 5 Com. Dig. 582. Uſes, (D. 2.) and 
2 Ce. 58. b.; and Cro, Fac. 643. l. 3. 

(% Dougl. 771780. Goodright 8 of Alton 
223 | 


- 
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courſe, go to the 1 of the 


father ((). 
Pond And, byWiLLEs [>* when the queſtion 
the paternal and thoſe 


bps is between thoſe of the 


of the maternal line, the law always gives 
the preference to tbe former (a).” : 
Tworids, And, by BuLLEr J. as « where two 
uus unite, the party ſhall be in f the 
beſt; and as the clear liga fee-ſimple 
is, in theſe eaſes, the beſt, the party ſhall 


2 be in of it (u). 
88 


h » Oy: De "bn dem of Buch v. 
5 g 773 and 777. 
6) Dougl. 778. 
tw} . 
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Abeyance—13 1. 88 
Adxovſon—curteſy of advowſon, when the wide dies before 
3 avoidance, 39. 
preſentation to, 39. 4a. 55: eh c. 


©4 19 — 


— * 7 . 


e are ee eg 9 
Aſſize—40. 53. note (6). 
| Attorney—Entry by, $6. and note (+). men of ſeibn, 88. 
e note; continual claim, _ FE 
ont 8 
dow unnecefſary, 22. 
FG ke S aye pres, ur card. 
 Avomaudt—ana fein in law, 39. Offer 


n 


00 


8 1 e 
: Bafturl d n 
Blood—(Haf), See hut blook—Nexrſ of boo, _ and 
| Borough Engliſy—deſcept of, 89. note, and 148. note. 
| a poſthumous iſut may enter on his elder 
1 brother, 138. note (). 
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r 85 
take always by purchaſe, 150. note- 
RS | AS 
"Condition—who may enter for condition broken, 56. _ 
133 note . 192, 
. perſon entering is in of the e. 173, and 
Coparcenary——entry by one copurcencr, '; 8 
coparceners take al 88 by deten, 150. note. 
e 
| Copybolde—urrendere dying before admittance, 20. 1 
admĩttance of the particular tenant, is that that of che 
remainder-man, 21. note (w). 50. note, Y 
- mp7, ras bis ggke to. 4 wrongtal, to- 


$3 | kis poſicion is that of the kerl 51. 11 
holds at his will, $1. and note [ü. _ 
what he may do before admiſfion, $3. note (1) 
Vu in in fats quo prie en eniteting Tor 
0 broken, without a nem Boe ict 
(a). Ch 8 
copyholders not 
.. copyholds are ſubject to th 
48 eee, eee 
and alſo as to the Changing of theilefcent from the 


3 


+DiOQ 9391? © ; 


hrs 5 gon 7 2 05 174. 
8 _ ris "may be of chen before admiſſion 


I bs ur | es 5. nah in his erde 151 *ft; n held, * 
e free bench. See Free- Bench. a 
Bu, See Surrendef, ind Leaſe. 


Counties 


* - 


K I N N 7 
Counties origin of, 8. note ((. | 
Curteſy—no eurteſy of a right, 36. 
nor of a ſeiſin in law, 338. 
nor of a reverſion or remainder ona rechold, t 
of curteſy where the wife had been dilſeiſed, 28. ap 
notes (g) and (U 
ceurteſ of a copyhold, without the admiſſion of the | 
© wile, 63. note (8). 
Pt what telt fuffcien to entitle the buſdand to his cur 
8 teſy, 38. 56. note (r). 3 
Ceiurtefy admits of no meſne ſeiſin, 8 
We ar what time the eſtate is Tad to veſt in che buſband, 
82. 


| tenant bp curicſy hoof he lon, * 


'D. 
de- of x deed on an fate deſcended te arte ma: 
„ 199. © 
Demeſaes—(the king's), 161. und tote M 
Deſcent — the anceſtor taking by deſcent, I. 25 
canons of deſcent, 88. 


the may inherit to en con, . 

vote (a). 

75 F- note (). 

de right | of repreſentation holds | in * by eulen, 
89. r 
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Deſcent—when a perſon takey by deſcent, 17. 1%. %% „„ 
it is not in the election of nn . 
| or purchaſe, TIS 3 20099755 7 6h 
_ deſcent is favoured, JG | Ha 

See Half-Blood. © 


7 | 
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Deniſe—executory deviſe; foe that Une, or 
v.1* \. : deviſes known to the Saxons, 7. note (4)... 
WE death of the deviſce before that of the deriſor, 5 
<2: N 
| deviſe gives a ſeilin in law, 20. 
deviſce dying before entry, 20. 
entry of 4 'devilce for years makes a Pots fun 
50. note. 
| when the deviſee maſt take, 1945 . 
when the deviſe of an eſtate deſcended | ox parte ma- 
| terna ſhall break ſuch * 89 | 
„ben not, 174. | 
Diiin—z. 38. 64. | 
Doniniem drm of lnds—originaly i the nation 2 
5 e "i 
in the king, 100. 
— the tenant, 108. F 
Dower—of a ſeiſin in law, 30, 32. ; 
but not of rev 6 remainder oe kee, 30. 
FF VER £555 7.4 | 
nor of a right, 36. AV ab; 203. 7 
. 32. 5 ws 
when the huſband had been diſſeiſed, 37. 
: dower deſeating ſeiſin, G 1 non 1 be 
dowager-is-in by her liuſbanid, 6. A va 
_ endowed of lands of which the was not dowable, 68. 
| note ( ai EY TIENTS 766 nne 1111 who 
$2: — orgiuirdianſhipy 6h.) > 4a. 
8 r kad lege 
gen bx 9 eib ie t Bok 
"IF Dower 


. * _ 
- «a+ t& 
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Dower«of claiming againſt the heir who took by purchoſy17 32 


prone 17 ey 1e wmmage MO 
_ dower is favoured, „ AX. 
aſſignment of n Ate 0:5. 4 vi z; 
the dowreſ holds ofthe hers upd is attendant on 


him, 83. 
a remainder „„ in ee. * 66. 
note (). : 
_ Ms 
W 48. | 


Entry—heir before 8 17. e 


.*(r; 


nor by the deſcent. a 


and a relief ſhall be eee 


he may releaſe to an abator, 31. 

. his wife ſhall be endowed, 32. 
be may maintain a writ of right, 40. 

dle lands deſcending are allets before his entry, 39. 
whether he may leaſc before entry, 49. 

entry, what, and hqw made, 44. 


by the heir, 45. 
by guardian or lord, 47. 


by tegant of a chatzel intereſt, . 
| by a dexiſer for years, 50. note 3 and fee p. 26. 


by a particular tenant, 21. 50. note. 
by a copyholder, 51. 


* 
: * P kd 
% 
. q 4 . 


by one coparcener, joint-tenant, or tenant in common, 


52. 


by a younger brother r - fler, 5 . 


by a ſtranger, 86. * " 


phy attorney, 06-and wans;{o\: 2 7 


) 41+ 


right and title of entry, 28, 15 


n deſcent of an eſtate, of which the an- 


 Ceſtor was never abſolutely ſeiſed, 19. 
| AO on a 


frechold, 110. no (1). ge 


O 3 Entry 


2 


| 
| 
[ 
; 
f 
| 
2 
ö 
| 
| 
| 
| 
| 
1 
: 
| 


e d e en 59. note (). 
n coaleſce with a legal one, 160. 
510 nen. 
r 
Equitable relations, 22. : « 
Eſcheat—title by eſcheat; the lord muſt enter or r bring his 
_ writ, 2. 83. note (a). 
ws x a poſthumous heir in caſe of ei, 135 
140. 145 8 | 
| Epler—(alleging of} 2 . ih; be 
deer ce. 1 deſcendible, 5. 8 7 
| | but is not ſaid to be veſted while the anterior 


24163 -{t5 


|  -  -» . / One continues, 5. note (g), and 143. 
mor ĩs it ſubject to poſſeſio.fratris, 117. 122. 

of the entry of the poſthumous iſſue of the 
perſon taking the anterior fee, 142. 


— without livery of ſelſin; 10. 
feoffment and re- enfeoffment, 161. 
neee 7. note (i). 91. TROY 


at will, 105. 8 wa 
for life, 107. | i 
Fee LA | 1958 
. $244 > a4 * 1 IIA r 
orf the king, 100. —_ 


gives a ſeiſin in nn 18. S 
entry to-avoid a fine leyied with proclamations, 


if, 17 57. note (r), 59. note (+), 


7 


* 


. 
eee a fine levied of lands deſcended ex parte 
8 materns dan chinge we deren, ud exile 

| them to go to the paternal Heid, 264. 

N operation af a fine by reli in Terr in tal, 

165684, Ne. tonga5,—<etoA9 Side ,ñ -e 
Fine on admiſſion of copyholder, 21. ke ion. 53- note (4). 
173: note (a). | 

Fine to the king, 104. note. nd, e 
Formedon(writ of), 114. eee W 


Nr huſbarſd dies ſeſed, n BD. 
| where he was never admitted, $3: note. 
the law caſts the poſſeſhon on the widow; 81. 


if the widow takes the whele-landd ds ber de- 


bench, ſhe ſhall hold of the lord, Bg. note (w). 


Freehold eftate—the tenant of the frochold has the feudal p. 


ſeſfon, or ſeiſin in deed, 27. 108. 131. 
the frechold not to be in abeyance, 131. 


— the Toll ef -ullewee Debi by copy n 


lord, 1 GT 


0. 


neren may releaſe his right in ganeltind-lands, 32 
rr $3- and 
note (m : 


remainder kadted of gavelkind-lands, * 
anne n 153. 
note. 


Guardian-entry by the guardian, 47. and ſee 132. 


af mod 8d: ..., widow accepting the guardianſhip of the heir was 
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erate, children by difterent wives cannot ſucceed to each 
other; but they may ſucceed as the heirs of 
their eir common parent, 119. 124. 125. CI 
(05). 126. J 
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the feln or feudal poſſeſſion is tn the tenant of 
the freehold, 27. 108. | 
| | though by wrong, 26. 28. note (H). 30. 64. 
|  kvery of ſcifin given on the creation of afrochold | 
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